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What is bankruptcy?

The filing of a bankruptcy petition in bankruptcy court.

Important Concepts

Automatic Stay

Estate

Trustee

Discharge




Ch apter7

Also known as liquidation

Discharge occurs in 90days

No repayment plan

Typically no assets tobe administered

File once every 8 years

Ch apter 13

Also known as “restructuring orrepayment”
Debtor must file aplan

Plan is typically 3-5 yearslong

Plan must comply with priority of debts

Requires regular monthly income to fund the plan

Can be filed more frequently thana 7

Claims

Not often in a 7, but if there are assets, the Trustee will send notice and you
have 90 days to fileyour claim.

Claims are paid by priority. Domestic support obligation arrears are priority
number 1!

An old case can be reopened if omitted assets are discovered, and the
creditors will be notified to file claims.
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How the Chapter 7 estate is funded

1. Non exempt assets

. State exemptions - usually leaves something non exempt. However, if it's less than $1,000,
the trustee will usually let itgo.

. Federal exemptions - rarely leaves something non exempt.

. Does your CP know of any omitted assets?

2. Some transfers or payments

a. Fraudlent transfers - when the debtor transfers something without receiving fair market
value inreturn

h_Prafarance navmante - whan tha dehtar renave a deht tn a clace friand or ralative

How the Ch apter 13isfunded

By the debtor’'s monthly payments. These are determined based on a number of
factors,such as:

1. How much priority debt is owed;

2. The debtor’s income;and

3. The debtor’s assets.

Notice of Filing

Tells you what chapter was filed and when/ where the meeting of creditors is.
Attending the meeting of creditors is optional, and not required to protect your
debt from discharge.

The meeting is a chance to question the debtor about assets, so if your CP
suspects a debtor has omitted anything, you might suggest that he/she attend.




9/19/2016

Probably don't need to download the petition in a Chapter 7 (unless you suspect
omitted assets).

Definitely want to view the plan in a Chapter 13

The Trustee

Usually sympathetic to recipients of domestic support obligations, and can be
very helpful if you have questions orinformation.

See the Chapter 13 meeting locations map to determine which Chapter 13
trustee to contact if you have questions. The trustees and their staff are very
helpful if you have questions.

It's a DSOIf it...

1.1s owed to a spouse, former spouse, child of the debtor, or such child’s
parent, legal guardian, or responsible relative, or govern tal unit.

2.ls in the nature of alimony, maintenance, or support.

3. Established or subject to establishment before, on or after the date of the
order for relief.

4. Not assigned to a nongovernmental entity, unless that obligation is assigned
voluntarily.




Also “in thenature of child support”

Guardian ad Litem fees

Awards of attorney’s fees in family courtorders
Child custody attorney’s feeawards

Medical expenses paid by MA for child’s birth

MA parental fee for child in out-of-home placement
PA provided to achild

Child’s costs of care while in court-orderedtreatment

Bankruptcy and Enforcement

Remedy Allowed
ax Intercep Ves

9/19/2016

Income Withholding ‘es

redit Bureau Reporting es

Driver’s License Suspension ‘es but PRISM has not been updated

Occupational License Suspension ‘es

Recreational License Suspension es

fStudent Grant Hold ‘es

Passport Denial es

Billing Statements’ ‘es but PRISM does not send if IW is in place

Prohibited Enforcement Remedies

FIDM

Constructive civil contempt
Entering new judgments
Federal Criminal Prosecution
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Chapter 7-Filing a Claim

* Chapter 7 Considerations
— Domestic support order priority
— Income withholding at 120% may continue
— New income withholding can begin

Chapter 13-Filing a Claim

* Gets you a seat at the table

e Debtor required to pay all domestic support
orders to get discharge

e If child support arrears are included in plan,
enforcement of those arrears are limited

Chapter 13-Filing a Claim

e Ask yourself
— How best to get paid?

— How soon do you want to get paid?
— Is this an abusive filing?
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Chapter 13-Filing a Claim

¢ Guidelines to Consider
— PA interest and arrears

— Total arrears owed

— Any regular payments for the past 2-3 years

— Did NCP report the correct amount of arrears

— How long would payments be received under the
plan?

— Is IW already in place?

Who Files Proof of Claim?

¢ http://www.mnb.uscourts.gov/epoc

e Child Support Officer

*A creditor representative may file a proof of
claim Local Rule 9010-3(c)

¢ Attorney

*Must be admitted to practice U.S. District
Court for the District of Minnesota

Proof of Claim

¢ Include total amount of support owed
(principal and interest) up to the date Obligor

filed bankruptcy petition

* County IV-D Office as the claimant agency

address

* Child Support Payment Center as the
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Case Law

* In re Gellington, 363 B.R. 497 (2007)
— Income withholding is an exception under 11
U.S.C. §362(b)(2)(C)
— If arrears are to be paid through the confirmed
plan, the arrears cannot also be collected through
income withholding.

Questions?

e Sara Lauthen,
sara.lauthen@co.ramsey.mn.us

e Matthew Tande,
MTande@prescottpearson.com

e Lauren Totushek, laurentotushek@gmail.com




BANKRUPTCY AND CHILD SUPPORT COLLECT!ON

Section |: Bankruptcy Basics and Definitions:

1. What is Bankruptcy: Bankruptcy is the immediate result of the filing of a bankruptcy petition in
the bankruptcy court. Important concepts in bankruptcy:

a. Automatic Stay: The filing of the bankruptcy petition automatically stays *most* actions
by the debtor’s creditors by operation of 11 U.S.C. § 362. The stay requires that creditors
cease all collection and enforcement actions against the debtor and the debtor’s
property, including having any kind of contact with the debtor attempting to collect on
the debt. Bankruptcy law provides for the imposition of sanctions and awarding of
damages against a creditor who violates the stay. A chapter 7 stay is appraximately 90
days long, and a chapter 13 stay lasts for the duration of the bankruptcy, however long
that may be. Whether or not a debt is dischargeable, a creditor cannot viclate the stay.
There are important exceptions to the automatic stay.

b. Estate: The filing of the bankruptcy petition results in the creation of an estate, which
consists of all of the property a debtor has. Praperty in this sense is almost as broad as
one could possibly imagine, including contingent rights of action or other contingent and
nonvested rights, even including assets the debtor is unaware of, such as an unknown
interest in real estate. Everything that the debtor owns when he or she files a
bankruptey is called the estate. The debtor’s assets in the estate are either exempt -
which means they are safe from the creditors, or non-exempt —which means the assets
may be liquidated during the bankruptcy and the proceeds distributed to creditors.

¢. Trustee: Upon the filing of Chapter 7 and Chapter 13 bankruptcy petitions, a Trustee is
appointed to manage the estate. The Trustee is an attorney who specializes in
bankruptcy. Every bankruptcy has a local trustee appointed to oversee the case. The
Trustee administers the debtor’s estate and it is his or her job to collect non-exempt
assets, sell them off, and distribute the money to the creditors. The Trustee is not a
judse, and he or she does not have any say in whether or not a certain debt is or isn’t
dischargeabie.

d. Discharge: An order discharging the debtor is entered by the bankruptecy court at the
successful completion of a debtor’s bankruptcy. 1t means that all of the debts that are
dischargeable, are now gone. This discharge is an injunction against any creditor taking
any action to collect on a debt that was discharged. Bankruptcy law provides for the

NOTES:
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imposition of sanctions and awarding of damages against a creditor who violates the
discharge exemption. If a debt is not dischargeable, it survives the bankruptcy and the
injunction does not apply to debts not discharged. The automatic stay terminates upon
the entry of the order discharging the debtor.

2. Types of Bankruptcy:

a. Chapter 7 — also called a liquidation.

vi.

Typically takes approximately 90 days from the filing of the petition until he
discharge order is entered.

There is no repayment plan established in the bankruptcy, and the debtor does
not typically make payments in this bankruptcy.

Most of the time, there are no assets that are administered by the Trustee, and
therefore, nothing is paid to creditors.

if there are assets that are not exempt, the Trustee’s job is to liquidate those
assets, notify creditors of the possibility of payment, and to distribute the funds
to creditors,

Debtors usually have less income and less assets than a chapter 13 debtor

Can only file once every 8 years

b. Chapter 13 —also called restructuring or repayment.

NOTES:

Together with the bankruptcy petition, the debtor must file a plan with the
bankruptcy court proposing to make monthly payments to the Trustee to be
distributed to creditors.

The plan term is typically three to five years long.

Plans must comply with certain requirements in the bankruptcy code relating to
the payment of priority debts.
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iv. A chapter 13 debtor must have regular monthly income to make monthly
chapter 13 plan payments, and may also propose to liquidate assets to pay
additional funds into the plan.

v. Less limitation on the frequency of filings
3. Claims:

a. When a bankruptcy petition is fited, and it appears possible that the Trustee wilt have
funds to pay to creditors, Trustee or the court will send out a notice to file claims to all
flisted creditors.

b. A creditor must file a “proof of claim” with the bankruptey court in order to get paid by
the Trustee. In a chapter 7, the Trustee will send a notice to file claims to creditors. Ina
chapter 13, the bankruptcy court will send a notice to file claims to creditors. Once the
notice to file claims has been issued, creditors have 90 days to file a claim, except that
certain creditors have up to 180 days to file their claim.

¢. Chapter 7 and Chapter 13 petitions and the initial actions taken in each type of
bankruptcy case are similar up until the point of payment by the Trustee.

d. Chapter 7 payout of claims: Roughly 90% of Chapter 7 bankruptcies in MN are “no
asset” cases in which there are no assets for the Trustee to liquidate and no opportunity
for creditors to file claims. However, in the remaining 10% of cases, there are often
significant assets for the Trustee to use to pay creditors.

i. When money is collected by the Trustee to pay claims, Federal law provides for a
“priority” payment structure for who gets the money first. The first priority for
payment in bankruptcy is domestic support obligation arrears. So file your
claims!

ii. Unintentionally omitted assets may be discovered after the original bankruptcy
case was closed, and a bankruptcy case can be reopened years after it was
originally closed to notify creditors of new funds, liguidate the omitted asset,
and repay creditors.

iii. The Chapter 7 estate is funded by one of two ways:

NOTES:
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1. Assets that a debtor owns which are in excess of the allowed exempt
property, can be liquidated by the Trustee, and the proceeds used to pay

debts.

a. In Minnesota, Debtors have the aption to choose from two sets
of exemptions:

State exemptions, which protect equity in the
homestead up to $390,000, one vehicle per debtor with
up to $4,600 in equity, wedding ring set, household
goods and personal effects and clothing, retirement
funds, whole life insurance policy with some cash value,
etc.

Federal exemptions, which protect equity in the
homestead up to $23,675 for an individual, or 547,350
for a married couple; household goods, personal effects,
clothing, etc.; jewelry up to $1600; one motor vehicle
with equity of up to $3,775 in value; retirement funds,
etc; and general exemption (“wildcard”) of any property
of the debtor’s choosing of $1,250 plus any amount of
the homestead exemption that is not used up to
$11,850. This can be used for anything, including cash,
additional vehicles, etc.

b. It has been said by many bankruptcy Trustees that the greatest
source of information about non-disclosed or fraudulently
concealed assets is ex-spouses, ex-significant others, and the
obligees of domestic support obligations. The bankruptcy
Trustee would welcome a telephone call or letter from you or an
obligee about possibly omitted assets.

2. The estate can also be funded by recovering certain payments or
transfers that occurred before the bankruptcy petition {think Medical
Assistance lookback):

a. State law and federal Bankruptcy law prohibit “fraudulent
conveyances” by persons who are insolvent., Minn, Stat. §§

NOTES:
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513.41-.51 allows creditors {and bankruptcy Trustess) to undo a
transfer of property of the debtor if the debtor did not receive
reasonably equivalent value in exchange.

b. State and federal law also prohibit “preferences”, or repayments
of debt to a close friend or family member within one year
{(bankruptcy law} or up to 6 years (state preference/fraudulent
conveyance law} before the filing.

e. Chapter 13 is a debt restructuring that requires the debtor to make payments to the
Trustee each month for 3 or 5 years; the amounts of the payments are dependent upon
a number of factors, including how much priority debt is owed, what the debtor’s
income is, and what the debtor’s assets are. A debtor can also propose to liquidate
assets during the plan and pay the proceeds to the Trustee for distribution to creditors.
These regular monthly payments are what the Trustee pays creditors.

4. Notice of Filing:

a. You will get a “Notice of Chapter 7/13 Bankruptcy Case” either immediately upon the
debtor’s filing (if your organization has subscribed to electronic case filing notices) or by
mait within a few days. This notice tells you what chapter the debtor filed and when and
where there will be a brief meeting {called the “Meeting of Creditors”) between the
debtor and the Trustee which creditors may attend.

i. This meeting is largely a formality for the Trustee to verify that the information
in the bankruptcy petition is true and correct.

ii. Creditors are not required to attend, as nearly everything a creditor needs to do
can be accomplished through electronic filing.

iii. The meeting is a chance to question the debtor about assets that he or she
might have that haven't been disclosed. If you know that this debtor has
significant assets that they haven’t disclosed, you might want to go.

iv. You do not have to go to this meeting to try to protect your debt from being
discharged. The trustee has no contro! over that.

5. Access to Bankruptcy Documents:

NOTES:
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To look at ali of the documents that the debtor filed, go to www.mnb.uscourts.gov this is
the bankruptcy court’s website where anyone can access the debtor’s information.

From there you will click on the case locater, or PACER, as the program is called, and you
will have to create an account. PACER charges you when you look up a case or download
or print documents, but it is very cheap —ten cents per page.

i. inthe vast majority of Chapter 7 cases, there are no non-exempt assets, no
claims to file, and therefore reviewing the bankruptcy documents are of little
value unless you suspect omitted assets or fraudulent conduct by the debtor.

ji. In Chapter 13 cases, the Chapter 13 plan governs the administration of the case,
and this is a critical document for a creditor to review. The plan tells you if your
debt is listed, and how much you are going to get paid during the course of the
bankruptcy. Different debts get different priorities, and some will get paid back
100%, while others might not get paid anything.

6. The Trustee:

The Trustee's job is to ensure that the bankruptcy is administered properly and maximize
the benefit of the estate for the creditors.

Trustees in Minnesota are by and large very sympathetic to recipients of domestic
support obligations, and if you or a recipient has concerns or believes that a debtor is
not totally honest, the Trustee would be more than happy to speak with you.

The Notice of Chapter 7/13 Bankruptcy Case you receive upen the filing of the case will
give the Trustee’s name, address, telephone number, and email address.

7. Special Provisions for Domestic Support Obligations in Chapter 13:

a.

Chapter 13 has special protections in place for domestic support obligations to be paid
through the Chapter 13 plan. If a debtor owes a domestic support obligation, the debtor
must both catch up all arrears and remain current on the obligation during the chapter
13. A debtor must certify at the end that they do not owe any child support in order to
obtain their discharge.

Section lI: Child Support and Bankruptcy: What is and is not dischargeable

NOTES:
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1. Among other debts, domestic support obligations are categorically nondischargeable in
bankruptcy. The bankruptey code gives special treatment in several different ways to domestic
support obligations,

a. Bankruptcy does not discharge debt for a “domestic support obligation.” Domestic
Support Obligation {DSO) is defined by 11 U.5.C. § 101(14A) as: “a debt that accrues
before, on, or after the date of the order for relief in a case under this title, including
interest that accrues on that debt as provided under applicable nonbankruptcy law, that
iS5

i. owed to or recoverable by

1. aspouse, former spouse, or child of the debtor or such child’s parent,
legal guardian, or responsible relative; or

2. agovernmental unit; AND

ii. inthe nature of alimony, maintenance, or support (including assistance provided

by a governmental unit} of such spouse, former spouse, or child of the debtor or
such child’s parent, without regard to whether such debt is expressly so

designated; AND

iii. established or subject to establishment before, on, or after the date of the order
for relief in a case under this title, by reason of applicable provisions of—

1. aseparation agreement, divorce decree, or property settlement
agreement;

2. anorder of a court of record; or

3. adetermination made in accordance with applicable nonbankruptcy law
by a governmental unit; AND

iv. not assigned to a hongovernmental entity, uniess that obligation is assigned
voluntarily by the spouse, former spouse, child of the debtor, or such child’s
parent, legal guardian, or responsible relative for the purpose of collecting the
debt.”

b. Practically speaking, a DSO includes the cbvious--if the debtor was ordered to pay
something by a family court, whether termed as child support, spousal maintenance, or

NOTES:
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contribution toward specific needs of a chiid, it is a domestic support obligation and is
not dischargeable,

A nondischargeable DSO includes even DSOs established internationally—a
recent case determined that the hague convention established a
nondischargeable DSO. In re Weed, 479 B.R. 533 (Bankr. D. Minn. 2012).

c. However, Courts have expanded this definition to include some other things that are “in
the nature of child support” which include

i

vi.

vil.

viil,

Guardian ad Litem fees (See, e.g., Madden v. Staggs (In re Staggs), 203 B.R. 712
{Bankr. W.D. Mo. 1996); (In re Kassicieh, 467 B.R. 445, 451 (Bankr. 5.D. Ohio
2012) aff'd, 482 B.R. 190 {B.A.P. 6th Cir. 2012)). This could also apply to other
child representative fees.

Awards of attorney's fees in divorce decrees and other family court orders can
be considered to be "in the nature of" child support, and hence
nondischargeable under § 523{a)(5). In re Kline, 65 F.3d 749, 750 (8th Cir. 1995).

Child Custody Attorney’s fee awards if designated as something in the nature of
support of the child’s parent by the family law court, See In re Rugiero, 502 F.
App'x 436, 437 (6th Cir. 2012)).

Medical expenses paid by Medical Assistance for child’s birth, and assessed
against the father (See Matter of Seibert, 914 F.2d 102 {7th Cir. 1990)}.

Medical Assistance parental fee for child in out-of-home placement (See In re
Carlson, 176 B.R, 890 (Bankr. D. Minn. 1995}).

Public assistance provided to a child (See In re Morris, 139 B.R. 17, 19 (Bankr.
C.D. Cal. 1991)).

Child’s costs of care while in court-ordered treatment (See In re Carison, 176 B.R.
890 (Bankr. D. Minn. 1995)).

Foster care support fee assessed against parents {See In re Huber, 80 B.R. 531
{Bankr. D. Colo. 1987)).

Section lll: Collecting on DSOs when the Obligor is in Bankruptcy

NOTES:
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1. Payment from the bankruptcy in Chapter 7:

a. Ifthereis a notice to file claims in a Chapter 7, and the debtor owes child support
arrears, filing a claim is a no-brainer—the DSQO is at the top of the list in terms of priority
for payment, and there is little to no downside to filing a claim.

i. Chapter 7 bankruptcy does not include the payment of child support arrears as
part of the bankruptcy plan so IW may continue at 120% whether or not a claim
is filed.

i, A new IW can be started during the bankruptey.

2. Payment from the bankruptcy in Chapter 13: 11 U.S.C. § 1328 requires a debtor to have paid all
continuing DSO payments and have cured all DSO arrears called for in the plan in order to
receive a discharge at the end of the plan.

a. The bankruptcy code creates two levels of priority for payment of DSOs under the
Chapter 13 plan:

i, 11U.S.C. §1322(a){2) requires that a Chapter 13 plan “shall provide for the full
payment, in deferred cash payments, of all claims entitied to priority under
section 507 of this title, unless the holder of a particular claim agrees to a
different treatment of such claim.”

. But, 11 U.S.C. § 1322(a)(4) allows that a Chapter 13 plan “may provide for Jess
than full payment of alt amounts owed for a [DSO assigned to a governmental
unit for purposes other than collection or are owed directly to the governmental
unit] only if the plan provides that all of the debtor’s projected disposable
income for a 5-year period beginning on the date that the first payment is due
under the plan will be applied to make payments under the plan.”

iii. The plan must therefore specify that the debtor will continue to pay continuing
DSO payments as and when due.

iv. The plan must also specify that the DSO arrears are to be paid either through
distributions by the Trustee OR through continuing 120% wage withholding.

NOTES:
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NOTES:

1.

Practically speaking, the County holds considerable leverage over the
debtor’s proposed plan, as the County can object to a plan for failure to
properly pay the DSO or being proposed in bad faith.

If you don’t like the plan provision, call the debtor’s attorney to discuss
how you would like the DSO arrears paid. The debtor is obligated to pay
them in full to receive a discharge of other debts and so has an incentive
to propose an acceptable plan.

b. Whether to file a claim?

jil.

Filing a claim entitles you to have a seat at the table, so to speak, and object to
items ar provisicons in the plan.

1.

A confirmed plan is res judicata and binds creditors to the terms of the
plan under 11 U.S.C. § 1327, s0 if you have an objection, you must raise
your objection prior to confirmation of the plan.

If a plan does not satisfy the requirements for payment of a DSO, it
cannot ke confirmed and the case must be dismissed in 30 days unless a
new confirmable plan is filed with the court. But, a creditor must object
{or at least contact the Chapter 13 trustee) to bring issues to the court’s
attention.

But, filing a claim can also limit non-bankruptcy collection

1.

If child support arrears are included in the bankruptcy repayment plan,
the county cannot collect the additional 20% for arrears or initiate tax
intercepts or collect lump sums unless those sums are coming from
property that is not part of the bankruptcy estate.

Balance between the right to receive child support with the right of NCP
to proceed with bankruptcy. it is essential County does not withheld too
much under the statute as the Court could view this as a violation of the
stay in the bankruptcy proceeding.

Considerations for filing a Proof of Claim
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1. |Is this an abusive filing? A plan must be proposed in good faith, and a
court will deny confirmation if it can be shown that it is not proposed in
good faith,

a. Courts are quite sympathetic to objections based upon bad faith
of the debtor, especially when a history of nonpayment or
evasion is shown,

b. Consider demanding a “poison pill” clause in the plan for
debtors with a history of egregious avoidance or nonpayment,
which would result in the dismissal of a case in the event that
the debtor fails to make child support payments as and when
due during the plan.

2. Isthere PA interest or PA arrears that should be forgiven?
3. Has NCP been paying regularly for the past 2-3 years?

4. Did the NCP indicate the correct amount of child support arrears in the
plan?

5. How long would the County wait to receive payments under the plan?

6. How much are the arrears and does the County already have {W in
place?

7. What is the NCP’s employment situation--steady long-term employment
may be more likely to yield 120% IW payments consistently, whereas
collection by filing a claim may be better for NCP with spotty work
history because the chapter 13 requires consistent monthly payments.

8. How soon does the DSO start to pay out under the provisions of the
ptan?

¢. Filing the claim

i. Use the official bankruptcy court claim forms found on the website of the
Bankruptey Court for the District of Minnesota.

NOTES:
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ii. Pay attention to where the claim should be filed, which is based on where the
debtor lives.

iii.  Who in your office files the ¢laim?
1. CSO
2. Attorney (attorney must be registered with federal court)

iv. Consider including an affidavit, DSO account ledger, or printout as supporting
documentation for the claim.

3. Chapter 7, PRISM, and Enforcement Remedies
a. CS0 will update BAND screen when information is received regarding a bankruptcy filing
b. PRISM will continue these Enforcement Remedies
i, taxintercepts
ii. monthly billing statements (if IW is not in place);
iit. W and if arrears will continue at 120%:;
iv. credit bureau reparting;
v. occupational license suspension;
vi, reclicense suspension is still allowed but this process is net automatic
c. PRISM stops the following enforcement remedies:
i. DL Suspension;
ii. student grant holds
d. Enforcement Remedies Prohibited
i. FIDMand

i. civil contempt

NOTES:
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liil. No new judgments can be entered, no revoking stays on judgments

e. Criminal contempt and criminal non-support may continue
4, Chapter 13, PRISM, and Enforcement Remedies
a. CS50 will load BAND; a request for bankruptcy plan will be automatically generated
b. Enforcement Remedies will continue
i. Taxintercepts
ii. Monthly billing statements if no IW
fii. W and if arrears will continue at 120%

1. If there are arrears and county does not file a proof of claim and the
debt is not listed in the bankruptcy plan the county can continue to
collect the additional 20% towards arrears. {In re Gellington, 363 B.R.
497 (2007)(Income withholding is an exception under 11 U.5.C. §
362(b}(2}(C)}. *impacts arrears only cases the most*

2. Ifthe plan includes payments toward arrears then IW can be for 100% of
the continuing obligation but the additional 20% must be suppressed.
(in re Gellington, 363 B.R. 497 (2007}{If arrears are to be paid through
the confirmed plan, the arrears cannot also be collected through income
withholding)).

iv. Credit Bureau Reporting
v. Occupational License Suspension
vi. Passport Denial
vii. Recreational License Suspension
c. Enforcement Remedies that terminate on PRISM

i. DL Suspension

NOTES:

2016 MFSRC 43rd Annual Training Conference 13



1. Although the bankruptcy law allows DL suspension during bankruptcy,
PRISM has not been updated

ti. Student Grant Holds
d. Prohibited Enforcement Remedies
i. FIDM
ii. Constructive civil contempt
iil. Entering new judgments
e. Criminal non-support cases may continue
f.  Relief from the automatic stay

i. If the plan proposes that the debtor will voluntarily continue to pay the DSO
during the plan, and fails to do so, the County may bring a motion for relief from
the automatic stay seeking to garnish the debtor’s wages to enforce payment of
the DSO.

g. Motion to Dismiss

i, The plan terms bind both creditor and debtor; if the debtor fails to abide by the
DSO payment terms established in a confirmed plan, the County has grounds to
move to dismiss the debtor’s Chapter 12 case.

NOTES:

2016 MFSRC 43rd Annual Training Conference 14



BANKRUPTCY AND CHILD SUPPORT COLLECTION--STATUTES

Domestic Support Obligation Defined: 11 U.5.C. § 101(14A):

The term “domestic support obligation” means a debt that accrues before, on, or after the date of
the order for relief in a case under this title, including interest that accrues on that debt as provided
under applicable nonbankruptcy law notwithstanding any other provision of this title, that is—

(A} owed to or recoverable by—

{i) 2 spouse, former spouse, or chiid of the debtor or such child’s parent, iegal guardian, or
responsible relative; or

{ii) a governmental unit;

(B) in the nature of alimony, maintenance, or support {including assistance provided by a
governmental unit) of such spouse, former spouse, or child of the debtor or such chiid’s parent,
without regard to whether such debt is expressly so designated;

{C) established or subject to establishment before, on, or after the date of the order for relief in
a case under this title, by reason of applicable provisions of —

(i} a separation agreement, divorce decree, or property settlement agreement;
{ii) an order of a court of record; or

{iii} a determination made in accordance with applicable nonbankruptcy law by a
governmental unit; and

{D} not assigned to a nongovernmental entity, unless that obligation is assigned voluntarily by
the spouse, former spouse, child of the debtor, or such child's parent, legal guardian, or
responsible relative for the purpose of collecting the debt.

Automatic Stay: 11 U.S.C. § 362:

{a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303
of this title, or an application filed under section 5{a){3) of the Securities Investor Protection Act of
1970, operates as a stay, applicable to all entities, of—

(1} the commencement or continuation, including the issuance or employment of process, of a
judicial, administrative, or other action or proceeding against the debtor that was or could have
been commenced before the commencement of the case under this title, or to recover a claim
against the debtor that arose before the commencement of the case under this title;

(2} the enforcement, against the debtor or against property of the estate, of a judgment
obtained before the commencement of the case under this title;

{3) any act to obtain possession of property of the estate or of property from the estate or to
exercise control over property of the estate;

{4) any act to create, perfect, or enforce any lien against property of the estate;

{5) any act to create, perfect, or enforce against property of the debtor any lien to the extent
that such lien secures a claim that arose before the commencement of the case under this title;

{6) any act to collect, assess, or recover a claim against the debtor that arose hefore the
commencement of the case under this title;



(7} the setoff of any debt owing to the debtor that arose before the commencement of the case
under this title against any claim against the debtor; and

{8) the commencement or continuation of a proceeding before the United States Tax Court
concerning a tax liability of a debtor that is a corporation for a taxable period the bankruptcy
court may determine or concerning the tax liakility of a debtor who is an individual for a taxable
period ending before the date of the order for relief under this title.

{b) The filing of a petition under section 301, 302, or 303 of this title, or of an application under
section 5{a}(3} of the Securities Investor Protection Act of 1970, does not operate as a stay—

(1} under subsection (a) of this section, of the commencement or continuation of a criminal
action or proceeding against the debtor;

(2) under subsection (a)—
{A) of the commencement or continuation of a civil action or proceeding—
(i} for the establishment of paternity;
(i} for the establishment or modification of an order for domestic support obligations;
{ili) concerning child custody or visitation;

(iv) for the dissolution of a marriage, except to the extent that such proceeding seeks to
determine the division of property that is property of the estate; or

{v} regarding domestic violence;

(B) of the collection of a domestic support obligation from property that is not property of
the estate;

{C) with respect to the withholding of income that is property of the estate or property of
the debtor for payment of a domestic support obligation under a judicial or administrative
order or a statute;

{D) of the withholding, suspension, or restriction of a driver's license, a professional or
occupational license, or a recreational license, under State law, as specified in section
466{a)(16) of the Social Security Act;

(E} of the reporting of overdue support owed by a parent to any consumer reporting agency
as specified in section 466(a)(7) of the Social Security Act;

(F) of the interception of a tax refund, as specified in sections 464 and 466(a){3) of the Social
Security Act or under an analogous State law; or

(G) of the enforcement of a medical obligation, as specified under title IV of the Social
Security Act;

[..]
Chapter 7 Exceptions to Discharge: 11 U.S.C. §523

{(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does not discharge
an individual debtor from any debt—

L]

{5} for a domestic support ohligation;



[...]
Chapter 13 Plan Requirements: 11 U.5.C. § 1322(a):
{a) The plan—
(1) shall provide for the submission of alt or such portion of future earnings or other future

income of the debtor to the supervision and control of the trustee as is necessary for the
execution of the plan;

{2) shall provide for the full payment, in deferred cash payments, of all claims entitled to priority
under section 507 of this title, unless the holder of a particular claim agrees to a different
treatment of such claim;

(3} if the plan classifies claims, shall provide the same treatment for each claim within a
particular class; and

(4) notwithstanding any other provision of this section, may provide for less than full payment of
all amounts owed for a claim entitled to priority under section 507(a}(1{B) only if the plan
provides that all of the debtor’s projected disposable income for a 5-year period beginning on
the date that the first payment is due under the plan will be applied to make payments under
the plan.

[....]
Chapter 13 Plan Res Judicata: 11 U.5.C. § 1327:

(a) The provisions of a confirmed plan bind the debtor and each creditor, whether or not the claim
of such creditor is provided for by the ptan, and whether or not such creditor has objected to, has
accepted, or has rejected the plan.

{b} Except as otherwise provided in the plan or the order confirming the plan, the confirmation of a
plan vests all of the property of the estate in the debtor.

(¢} Except as otherwise provided in the plan or in the order confirming the plan, the property vesting
in the debtor under subsection (b} of this section is free and clear of any claim or interest of any
creditor provided for by the plan.

Chapter 13 Discharge: 11 U.5.C. § 1328;

{a} Subject to subsection {d), as socon as practicable after completion by the debtor of all payments
under the ptan, and in the case of a debtor who is required by a judicial or administrative order, or
by statute, to pay a domestic support obligation, after such debtor certifies that all amounts payable
under such order or such statute that are due on or before the date of the certification (including
amounts due before the petition was filed, but only to the extent provided for by the plan) have
been paid, unless the court approves a written waiver of discharge executed by the debtor after the
order for relief under this chapter, the court shall grant the debtor a discharge of all debts provided
for by the plan or disallowed under section 502 of this title, except any debt~—

(1) provided for under section 1322(b}{5);

{2} of the kind specified in section 507{a)(8)(C) or in paragraph (1)}{B}, (1}(C), (2), (3), {4), (5}, (8},
or (9) of section 523{a);

{3) for restitution, or a criminal fine, included in a sentence on the debtor’s conviction of a
crime; or



{4} for restitution, or damages, awarded in a civil action against the debtor as a result of willfui

or malicious injury by the debtor that caused personal injury to an individual or the death of an
individual.

[....]

Sample “Poison Pill” Clause for Chapter 13 plan of debtor who has demonstrated prior bad faith
conduct in payment of DSO:

The debtor will timely pay as and when due any and all post-petition domestic support obligation
payments. Should the debtor default on the timely payment of domestic support obligation
payments, {County] will be entitled to an ex-parte order for dismissal of this case without notice or
hearing on the filing of an affidavit with the Court that attests to such default and also that [County]
had mailed a letter by first class mail to the debtor and the debtor’s counsel that gave notice of said
default and a 30-day period to cure and that such a cure has not been performed.
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.fmmmmmmmmmanmwuwmm: . Send original to:

cavort (R U.8. Bankruptcy Court
301 U:8. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

Dabior 2
(Spouse, ¥ filing}

Uniled Slales Bankrupley Court for the:  DIstrict of Mirnesota

Official Form 410
Proof of Claim 12115

Read the instructions befora fliling out this form, This form Is for making a claim for payment In a bankruplcy case. Do not use this form to
make a raquast for payment of an administratlve expense. Make such a request according to 11 U.5.C. § 503,

Filers must leave out or redact information that is entitlad to privacy on this form or on any attached documents. Attach redactad coplas of any
documents thal support the claim, such as promissory notes, purchasa crders, Involces, ltemized stalenients of running accoums, contracls, judgments,
tmortgages, and security agresmants. Do not send orlginal documents; thay may be deslroyed after scanaing, if the documents are not available,
oxplain In an aftachment.

A persan who files & fraudulent clalm could be finad up to §500,000, Imprisoned for up to & years, or both, 18 14.8.C, §§ 1582, 167, and 3571,
Fiti In all the Information about the clalm as of the date the case was filed. That date is on the notice of bankruptey (Form 308} that you recelvad,

m identify the Clalm

* ‘:’;:3112:?“ current Dakota County Community Services Department
Hame of the current creditor (the parson or andlty to be pald for this claim)

Other namas tha creditor usod with the doblor

2. Has this clalm been o No

acqulred from
somaone else? Tl Yes. From whom?

3. Whers should notises Where should notices to the craditor be sent? Whers should payments to the creditor be sent? {If
and payments to tha differant)
credifor be sant? Dakota County Atlorney's Office Minnesota Child Support Payment Genter
Federal Rule of Fems rmo
Bankruptoy Procedure
(FRBP)pzo%z(g) One Mendota Road West  Sults 220 PO BOX 64326
Numbor Siraal teumbar Slroat
West St Paul MN 55118 Saint Paul MN 55164
Clty Silate ZIP Code City State ZIP Coda
Contact phora 65143{’ Conlact phong
contactomat  CS€decour@co.dakota.mn.us Contact amall

Unlform clalm idantific? for elactronic paymaents [n ctaptar 13 {Il you uss ona):

4. Does this cialm amend & No

one aiready filed? ) Yes. Clalm number on cour! clatms reglstey {if known) Filed on )
_ TR TV

5. Do you know IFanyono & No

oise has flled a proof
o claim on thi claim? [ Yes. Who made the carlior fillng?

Qfficlal Form 410 Proof of Claim page 1



Case M Claim 21 Filed 01/15/16 Desc Main Document  Page 2 of 4

Glve Informatlon About the Claim as of the Dato the Case Was Flled

6. Do you have any numbar ] No

g:gt:;:; toldentifythe (2 vas, Lasl 4 digits of the dabtor's account or any number you use to identlfy the deblor: T

7. How much is the ¢laim? $ 0.00., Does this amount Include interest or other charges?

GND

QO ves. Attach stalement ltemizing Interest, fees, axpenses, or other
charges requlred by Bankruptoy Rule 3001(c)(2)(A).

8. V\:hlat 'i?s the basis of the  Examples: Goods sold, monay loaned, lease, servicas performed, personal Injury or wrongful death, or credit card,
cialm
Altach redacted coples of any documents supporting the clgim required by Bankruptey Rule 3004{c).
Limlt disclosing information that Is entitted 1o privacy, such as heaith care Information.

Debt Incurred Due to Child Support - See Attached Affidavit

9. isallorpartofthe clalm & no
secured? O Yes. The claim Is secured by a llen on property,

Nature of proparty:
[} Real estate. ifthe claln is securad by the deblor's principal residence, file a Mortgage Proof of Clalm
Attachment (Offlcla Form 410-A} with thls Proof of Claim,

{3 Molor vehicle
LI Other. Descibe:

Basls for petfection:

Aftach redacted copies of documents, if any, that show evidence of perfection of a securlty interest (for
example, a morgage, ilan, carlificate of tiile, inancing statement, or other documant that shows ihe llon has

been filed or recerded.)

Value of property: s
Amount of the clalm that Is secured:  §

Amount of the claim that iz unsaecured: § 0.00 {The sum of the sacurad and unsacured
amounts should malch the amountin line 7.)

Amount necessary to cure any default as of the data of the petition:  §

Annual Interest Rate (when case was filed) %

0 Fixed
{1 vardable

10, isthis claimbasedona & No
leaso?
I ves. Amount nacassary to cure any defauit as of the date of the petition, 3

11. Is this claim subjecttos (A No
right of satof7
T Yes. tdentfy the property:

Officlat Form 410 Proof of Clalm page 2
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12. 15 all or part of the claim
antitied to priority under
1 US.C, §507(a)?

A clalm may be parlly
pHorily and parly
nonpriority. For exampte,
in some cafegorles, the
law limits the amount
antilied to priotity.

|

Ono
W ves. Ghack all that appty: Amount ontitled to priority
55 Bamestlc support obligations (Including alfmeny and child support) under s 0.00

11 U.8.C. § 507(a)(1)(A) or {a}(1)(B).

L] Up 0 82,775" of daposits towerd purchase, lease, of ranial of property or gervices for
personal, family, or hsusehold use, 11 U.8.C. § 507(a)7).

a Wages, salarles, or commisslons {up to $12,476*) sarned within 180 days befose the
bankruptey petltlon Js filed or the debtor's business ends, whichaver 1s earfier.
11 U.S.C. § 507(a}{4}.

L) Taxes or penalties owad to governmental units. 11 U.8.C. § 507(a)(8). ]
L Contributions to an employea beneflt plan. 11 1,8.C. § 507(a)(5). $
0 other. Speclfy subsection of 11 U.8,C. § 507(a)(_) that applies. $

* Amounts are subject o adjustment on 4/01/16 and avery 3 years after that for cases bagun on or after the date of adjustment,

mmn Below

The person complating
this proof of claim must
sign and date it

FRBP 8011{b).

If you flle this claim
slectronlcally, FRBE
5008(a)(2) authorizes courts
{0 establish locai rules
specifylng what a slghature
Is,

A person who files a
fraudulent claim could be
fined up to $500,000,
Imprisoned for up to 5
years, ot both,

18 U.S.C. §§ 152, 157, and
3571,

Check the appropriate box:

O 1am the creditor,

1 am the credllor's altorney or aulherized agent,
& lam the trustes, or the debior, or (helr authorizad agenl. Bankeuptoy Rule 3004,
O 1ama guarantor, surely, endorsar, or other codabtor, Bankrupley Rule 3005,

) understand that an authorized slgnature an this Proof of Clalm sarves as an acknowledgment thal when calcutating the
amount of the clalm, the ereditor gave the debtor cradit for any paymants recelved toward the dabt,

I have examined the Information In this Froof of Glalm and have a reasonable belisf that the information s true
artl correct.

| declare under penalty of perjury that the foregeing Is irue and carract.

Exacuted on data  01/14/2016
W7 B0 7 Yy

ok Attorney 1D# (IR

Signalura

Print the nama of the person who Is completing and slgning thig ciaim:

Name “

Flrsl name Middla name Last name

Assistant Dakota County Attorney

Tlte
Company Dalkota County Aftorney’s Office
Idanify the corporate servicer as the company if fhe authorizad agent Is a servicer,
Addrost One Mendota Road West Sulte 220
Number Slrool :
West Saint Paul MN 55118
Clty Stata ZIP Code
contactprons _651-430-{IB Emall csedecourt@co.dakota.mn,us
Officlal Form 410 Proof of Glaiim page 3
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESQOTA

Re: SR Dcotor

Chapter 13 Bankruptcy Case Numbesr: BKY {59

AFFIDAVIT

STATE OF MINNESOTA |

i ss,

COUNTY OF DAKOTA ]

Date: December 31, 2015

Su
thi

PR Child Support Specialist, being first duly sworn upon outh, deposes and says:

That 1 am a Child Support Specialist in and for the County of Dakota, State of Minnesota. As such, [
have access to and have inspected the child support/collection records and fiie of the above-named
debtor.

That on November 22, 2005, the date of the latest order establishing support for the child, the Court

ordered the debtor, (SN to pay support for the child (NS bo SN
- who is still 2 minor and receiving support from the debtor, The child is in the custody of
WD, o custodial parent. Dakota County Community Services is the public authority
currently enforcing this support Order in accordance with state and federai law, It is being enforced
on behalf of the support obligee in cases in which there is no public assistance being expended, and
on behalf of the State of Minnesota in cases in which public assistance is being expended for the
minor child or children, and on behalf of Dakota County in cases in which the child is in the custody.
of Dakota County,

That the debtor’s current support obligation (including medical support and chiidcare reimbursement,
if any) is $363 per month.

That the debtor has paid this obligation on a regular basis and is not in arrears through Auvgust 12,
2015, the date of bankruptey filing.

That this Affidavit was prepared for the purpose of supporting Dakota County’s Proof of Claim as it
applies to the collestion of support arrears.

Further your affiant says not.

Child Support Specialist
hseribed and sworn (o before me
s 31 day of December 2015

Bz Lowe el

Notary Public

[
<

i ﬁ BETH ANNE STABERG

o a&ff Notary Public

L
4 S
4

e o -

§ 4 Minnesota
_tfy wnmm!_sgio'rf_ Exuires January 31, 2020

haatih e
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