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What is bankruptcy?

The filing of a bankruptcy petition in bankruptcy court.

Important Concepts

Automatic Stay

Estate  

Trustee  

Discharge
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Ch apter 7

Also known as liquidation

Discharge occurs in 90days  

No repayment plan

Typically no assets tobe administered  

File once every 8 years

Ch apter 13

Also known as “restructuring or repayment”

Debtor must file aplan

Plan is typically 3-5 years long

Plan must comply with priorityof debts

Requires regular monthly income to fund the plan  

Can be filed more frequently than a 7

Claims

Not often in a 7, but if there are assets, the Trustee will send notice and you  
have 90 days to fileyour claim.

Claims are paid by priority. Domestic support obligation arrears are priority  
number 1!

An old case can be reopened if omitted assets are discovered, and the  
creditors will be notified to file claims.
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How the Chapter 7 estate is funded

1. Non exempt assets

a. State exemptions - usually leaves something non exempt. However, if it’s less than $1,000,  
the trustee will usually let it go.

b. Federal exemptions - rarely leaves something non exempt.

c. Does your CP know of any omitted assets?

2. Some transfers or payments

a. Fraudlent transfers - when the debtor transfers something without receiving fair market  
value in return.

b. Preference payments - when the debtor repays a debt to a close friend or relative.

How the Ch apter 13 is funded

By the debtor’s monthly payments. These are determined based on a number of  
factors,such as:

1. How much priority debt is owed;

2. The debtor’s income;and

3. The debtor’s assets.

Notice of Filing

Tells you what chapter was filed and when/ where the meeting of creditors is.  
Attending the meeting of creditors is optional, and not required to protect your  
debt from discharge.

The meeting is a chance to question the debtor about assets, so if your CP  
suspects a debtor has omitted anything, you might suggest that he/she attend.
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PACER

www.mnb.uscourts.gov

Probably don’t need to download the petition in a Chapter 7 (unless you suspect  
omitted assets).

Definitely want to view the plan in a Chapter 13

The Trustee

Usually sympathetic to recipients of domestic support obligations, and can be  
very helpful if you have questions or information.

See the Chapter 13 meeting locations map to determine which Chapter 13  
trustee to contact if you have questions. The trustees and their staff are very  
helpful if you have questions.

It’s a DSO if i t...

1. Is owed to a spouse, former spouse, child of the debtor, or such child’s  
parent, legal guardian,or responsible relative, or governmental unit.

2. Is in the nature of alimony, maintenance, or support.

3. Established or subject to establishment before, on or after the date of the  
order for relief.

4. Not assigned to a nongovernmental entity, unless that obligation is assigned  
voluntarily.
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Also “in thenature of child support”

Guardian ad Litem fees

Awards of attorney’s fees in family courtorders  

Child custody attorney’s feeawards

Medical expenses paid by MA for child’s birth

MA parental fee for child in out-of-home placement  

PA provided to achild

Child’s costs of care while in court-orderedtreatment

Bankruptcy and Enforcement
Remedy Allowed
Tax Intercept Yes

Income Withholding Yes
Credit Bureau Reporting Yes
Driver’s License Suspension Yes but PRISM has not been updated
Occupational License Suspension Yes
Recreational License Suspension Yes
Student Grant Hold Yes
Passport Denial Yes
Billing Statements Yes but PRISM does not send if IW is in place

Prohibited Enforcement Remedies
• FIDM
• Constructive civil contempt
• Entering new judgments
• Federal Criminal Prosecution
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Chapter 7-Filing a Claim
• Chapter 7 Considerations

– Domestic support order priority
– Income withholding at 120% may continue
– New income withholding can begin

Chapter 13-Filing a Claim
• Gets you a seat at the table
• Debtor required to pay all domestic support  

orders to get discharge
• If child support arrears are included in plan,  

enforcement of those arrears are limited

Chapter 13-Filing a Claim

• Ask yourself
– How best to get paid?
– How soon do you want to get paid?
– Is this an abusive filing?
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Chapter 13-Filing a Claim
• Guidelines to Consider

– PA interest and arrears
– Total arrears owed
– Any regular payments for the past 2-3 years
– Did NCP report the correct amount of arrears
– How long would payments be received under the  

plan?
– Is IW already in place?

Who Files Proof of Claim?
• http://www.mnb.uscourts.gov/epoc/
• Child Support Officer

•A creditor representative may file a proof of  
claim Local Rule 9010-3(c)

• Attorney
•Must be admitted to practice U.S. District  
Court for the District of Minnesota

Proof of Claim
• Include total amount of support owed  

(principal and interest) up to the date Obligor  
filed bankruptcy petition

• County IV-D Office as the claimant agency  
address

• Child Support Payment Center as the
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Case Law
• In re Gellington, 363 B.R. 497 (2007)

– Income withholding is an exception under 11
U.S.C. § 362(b)(2)(C)

– If arrears are to be paid through the confirmed  
plan, the arrears cannot also be collected through  
income withholding.

Questions?
• Sara Lauthen,  

sara.lauthen@co.ramsey.mn.us

• Matthew Tande,  
MTande@prescottpearson.com

• Lauren Totushek, laurentotushek@gmail.com
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