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The Affordable Care Act Update

A. AFFORDABLE CARE ACT (ACA) OVERVIEW

1. General Overview as it Applies to Child Support:

Q

900 page federal act — No mention of child support

b. Mandates minimum essential healthcare coverage for children
Healthcare exchanges through federal system or individual state system
(Minnesota chose individual state system - MNsure)

d. Tax subsidies and tax penalties

2. Visual Framework of the Affordable Care Act:

Mandates on employers, plans, and individuals
+ Tax subsidies

+ Medicaid expansion

+ Healthcare marketplace

+ Tax enforcement and penalties

The Affordable Care Act

3. Mandates:
a. Employer Mandate — Employers are required to provide minimum essential
coverage that is affordable for full-time employees.!
b. Plan Mandate — Healthcare coverage plans must provide minimum essential
coverage. Other features of plan mandates under the ACA include:
* Children can be covered through age 25
* No pre-existing conditions exclusions
c. Parent Mandate — Parents are responsible for covering themselves and their tax
dependent children. Parents must have minimum essential coverage in place,
qualify for an exemption, or pay a tax penalty. The parent who claims the child
as a tax dependent for federal taxes is responsible to prove that the child has
coverage. There are exemptions.
* Parents can provide minimum essential coverage can be provided through
employer or union coverage, including COBRA, Retiree, Self-insured, and
TRICARE.

! Under the ACA, 30 hours per week = full-time



*  Minimum essential coverage can also be provided through the Healthcare

Exchange, which in Minnesota is MNsure, as follows:

o MNsure private coverage

o MNsure private coverage with subsidies

o Medical Assistance (public coverage)

o MinnesotaCare (no longer available for children)

MNsure, as a Healthcare Exchange is simply a portal to eligibility, financial
assistance, and plan options.

* In addition to the above, Medicare is an option for those who qualify.

* Also, there is still the option to purchase individual, family or dependent
only, coverage directly through individual insurance providers (i.e. Medica,
HealthPartners, BlueCross, Preferred One) without going through the
Healthcare Exchange.

d. Tax Penalties on Individuals — There are IRS tax penalties for failure to ensure

minimum essential coverage.

4. Exemptions — Exemptions from the individual mandates include religious objections,
federally recognized Indian Tribes, incarcerated individuals, people who don't have
affordable coverage available, people who have a short coverage gap, people who
have other hardships.

a.

Hardship Exemption — A parent will be exempt from tax penalties if they are the
parent that claims the child on federal taxes but the other parent is ordered to
provide healthcare coverage and fails to do so; but only if the child has been
deemed not eligible for Medicaid.

Example of Hardship Exemption — If Parent A is ordered to carry healthcare
coverage for the child and fails to do so, and if Parent B claims the child on
his/her taxes, Parent B is subject to an IRS penalty for failure to ensure
healthcare coverage for the child. Parent B can apply for a hardship exemption
in this type of situation. To apply for a hardship exemption, Parent B must for
apply for MA on the Healthcare Exchange and be denied as eligible for MA.

Financial Assistance is Available — Financial assistance is available to families and
individuals with incomes below 400% of the federal poverty guidelines. Not all
financial assistance available under the ACA is “public assistance” or public
assistance that requires a referral to child support (IV-D). Forms of financial
assistance include:

a. Premium Tax Credits (PTCs) — PTCs are subsidies (not public assistance) available

based on household size and Modified Adjusted Gross Income (MAGI). The
purpose of PTCs are to make premiums through MNsure or other state
Marketplaces or the Federal Healthcare Exchanges affordable. PTCs are only
available to the parent who claims the child dependency exemption.

b. Advanced Premium Tax Credits — Advanced premium tax credits are available for

the purchase of private plans through the Healthcare Exchange. They are not

considered public assistance and do not require a referral to child support. They

are a cost sharing subsidy to reduce costs paid by the insured.
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c. Expanded Medicaid — There is also expanded eligibility for public assistance
programs through Medicaid, which may require a referral to child support.

6. The County's Role regarding Taxes —

a. IRS Tax Penalty — The IRS tax penalty is not a county enforcement tool. If a
parent is responsible to ensure that the child has healthcare coverage and fails
to do so, the IRS tax penalty is between the parent and the IRS.

b. IRS Dependency Exemption — The county will not address which parent should
get the tax exemption in its pleadings or motions, but this issue may come up in
hearings or settlement negotiations. The county should be prepared to alert the
parents and court to the consequences of the tax penalties and hardship
exemption (that the parent who claims the child must ensure that the child has
healthcare coverage in place or is subject to tax penalties). If parties want to
share the tax exemption every other year, the county should alert, but not
object.’

c. IRS Verification of Coverage Form — The county will not distribute or collect the
IRS tax form from the parties. However, the county may be asked by a party to
provide verification as to whether healthcare coverage is in place for the child, or
where to find the form. The county should be prepared to provide verification to
the parent (not to the IRS), and to provide information to the parent as to where
they can find the IRS form.

B. PROGRAMS, SYSTEMS, INTERFACES

1. Relevant Medical Programs —

a. Medical Assistance — Medical Assistance (MA) can be based on MAGI (Modified
Adjusted Gross Income) and Non-MAGI (age or disability). The ACA (and thus
Minnesota) expanded MA eligibility in Minnesota on January 1, 2014. Child
support referrals are required and child support is assigned when children
receive MA.

b. MinnesotaCare — Before January 1, 2014, MinnesotaCare was a form of public
assistance. Assuch, a referral to child support was required and child support
was assigned. After January 1, 2014, MinnesotaCare is still technically public
assistance, but serves a different population that does not include children.
Thus, a referral is not required and child support is not assigned (because there
are no children on the program). After January 1, 2015, MinnesotaCare becomes
the basic health plan (BHP) offered in Minnesota, and is no longer considered
public assistance.

2 There may be advantageous financial reasons for sharing the tax exemption or for allowing NCP to claim it when paid in full.
Other than alerting the parties and the court to the issues associated with having the tax dependency exemption with the
parent who is not responsible for providing the health care coverage, the county does not have a role in deciding this issue.
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2. Relevant Systems —

a. MNsure — MNsure is Minnesota’s Healthcare Exchange (marketplace),
Minnesota’s public assistance and financial assistance eligibility system, and
Minnesota’s case management system for MAGI cases and eventually for non-
MAGI cases. MNsure is not a program, insurance, or a “type of coverage.”

b. MAXIS — Minnesota’s former (still exists for some cases) case management
system for MA cases.

c. PRISM — Minnesota’s child support case management system.

d. MMIS — Secondary financial system for benefits, not a robust system for case
management.

3. Interfaces — Federal IV-D system certification requires each state to have the
healthcare system interface with the child support system. The purpose of the
interface is for referrals, updates, “Good Cause” status, and “Safe At Home”
addresses. There has been an interface between MAXIS and PRISM to provide
information and updates on cases IV-A refers to IV-D. At the time of publication of
these materials, the interface between MNsure and PRISM is not yet operational.

C. DECISIONS BASED ON TEMPORARY LACK OF INTERFACE

1. Generally — As stated above, the interface between MNsure and PRISM is not yet
operational as to the medical portion of the case. Decisions on how to handle the
medical portion of cases depend on which system MA was opened.?

2. DHS Decisions with County Input — DHS Child Support and DHS Healthcare have
been making decisions with county input on how to handle cases while the interface
is not operational. As of the date of this document:

e MAXIS referrals will continue through CRDL,

e New cases opening in MNsure will not have a referral sent to Child Support until
there is an operational interface,

e Counties will reserve medical support for cases where up-to-date information
about receipt of MA is not available, and

e Counties will not request past medical support and reimbursement for any time
in which support was reserved due to the lack of an operational interface.

® There are three ways that MA is opened: (1) MA cases opened only on MNsure and not in MAXIS, (2) MA cases now open on
MAXIS that have not transitioned to MNsure, and (3) MA cases originally opened on MAXIS that have transitioned to MNsure.
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3. Decisions Made Based on Three Groups of Cases — The decision makers are working
on decisions based on three distinct groups of cases:

Group Type of MA System Status in PRISM Interface
Status
*Group 1 Interim MA cases | Opened in MAXIS, NPA or CCC (Flipped No interface
(former MNC transitioned to from MNC)
with kids) MNsure
**Group 2 New MA cases Opened in MNsure, | Not on PRISM unless | No interface
not in MAXIS party applies for
services (NPA)
***Group 3 | Existing MA cases | Opened in MAXIS, Medical status Interface works
exists in MAXIS still | correct (for now)

*Group 1- Interim MA (former MNCare with kids cases)
e Lostinterface as of 1/1/2014
e PRISM flipped cases to NPA or CCC on 1/1/2014, and no MA open

**Group 2 - New MA cases opened on MNsure only:
e Nointerface established yet
e MA cases exist only on MNsure, not MAXIS
e Child Support may or may not know about these cases
e |If the parties open on MFIP or CCA at a later time, a referral will be received
with the open programs, but no MA open

***Group 3 - Existing MA cases on MAXIS:
e MA cases will exist on MAXIS until the cases transition to MNsure
e The MAXIS interface will work correctly
e Transition from MAXIS to MNsure for most MA cases will occur at
recertification time (or through batching)
o If the interface is not operational at the time of transition, MA will close;
PRISM will flip cases to NPA, CCC or MFIP only. No MA will be open on PRISM

4. Working Cases without an Interface —

*Group 1 - Interim MA (former MinnesotaCare with kids cases):
e Counties should have worked through worklists and cases in January 2014
¢ No new MinnesotaCare case referrals to child support
o Children should no longer be open on MinnesotaCare
e Cases should be worked as NPA or CCC depending on PRISM case type

**Group 2 — New MA cases opened on MNsure only:
o If there is no referral or NPA application, there is no case on PRISM
e Most MA cases are not supposed to open new on MAXIS, but some new MA
cases are opening new on MAXIS, so counties will continue to receive some
new referrals through MAXIS (additional children, non-MAGI or “emergency
situation” cases)
e |V-D may get NPA applications. If the client indicates that they are on MA:
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o Waive $25 application fee and suppress 2% cost recovery fee; do not
suppress the $25 federal fee. The cost recovery fee should be
suppressed for 12 months at this time. CSED will review the decision to
suppress the cost recovery fees on these cases whenever more
information is available. See the Cost Recovery Fee topic, Supervisor
Override section of SIR MILO for more information.

e Establish child support based on NPA status.
o If there is no indication that either party has insurance or if parties bring
verification of MA open to the hearing:

o medical support may be ordered

o medical support can be reserved

e No retroactive medical support (past medical) for any time in which medical
support was reserved due to the lack of an operational interface.

***Group 3 — Existing MA cases on MAXIS:

e Cases continue to be updated in MAXIS until they transition to MNsure.
Because the cases are updated in MAXIS and have not transitioned to
MNsure, counties should continue to work cases in PRISM “business as
usual” until transition.

e Asthey transition, MA will close and PRISM will determine case type
depending on what other programs are open.

e Business as usual establishing and enforcing medical support on MA cases
that exist in MAXIS until transition to MNsure.

o For reserved cases, a modification motion will be necessary at the time
the interface is operational and referrals begin again.

o Consider using conditional language so that charging can be suspended
after the transition to MNsure until the interface is operational.

o Consider using medical support addendum to allow for review hearings
on medical support only.

Processes to Consider for Court Actions — Getting clear language in the court order
and entering a CAAD note to reflect that the basis for the reservation of the medical
support obligation is because of the interface issues are essential. Envision a future
generation of CSOs conducting a review of the case a decade from now, who may be
able to see at that time that MA was in place for the child even though we cannot
identify that today. If they do not have a clear court order or a clear CAAD note to
reflect why MA was reserved, if there is a conditional order to charge when public
assistance is in place, they may decide to tack on arrears that the county, the
parties, and the court intended to be waived.
a. Reservation due to Lack of Interface — Sample Language to Consider:

“Effective January 1, 2014, due to automated data sharing issues

between the state medical assistance computer system(s) and the state

child support computer system, the county may have limited or no

information available regarding the status of medical public assistance

after December 31, 2013. The county is unable to determine whether a



https://www.dhssir.cty.dhs.state.mn.us/PRISM/User_docs/SIRMILO/Cost_Recovery_Fee/Pages/Supervisor%20Override.aspx
https://www.dhssir.cty.dhs.state.mn.us/PRISM/User_docs/SIRMILO/Cost_Recovery_Fee/Pages/Supervisor%20Override.aspx

contribution to public coverage is appropriate or, if so, to calculate the
appropriate contribution to the cost of public coverage.”

Conditional Order — Sample Conditional Language to Consider:
“Beginning 00/00/0000, [NCP Name] shall pay ongoing medical support
of SX.XX per month for any month public coverage is in place. When
public coverage is not in place, the ongoing medical support is
suspended.”

Review Hearing Addendum — Dakota County has also developed a
medical support addendum that is attached to orders where medical
support is reserved due to the lack of an interface (and thus lack of
verifiable information) which allows any party to file a medical support
only modification motion, or for the county to set the matter on for
review hearing for medical support only in lieu of a formal motion at such
time as the public assistance is verifiable (see attachment).

Rationale for Decisions Made Thus Far —

Without an operational interface between MNsure and PRISM, the placement
and expenditures for MA for the child cannot be verified. The government
cannot collect money from a citizen without proof of expenditures. In a risk
benefit analysis, it was decided that it is better to not collect when the
government might be able to collect than risk collecting when the government
should not.

It is also unknown whether MA can keep collections made by child support if
medical support is collected and MA is not verifiable. If not, it would be time
consuming, risky, and expensive to refund collections.

Without an interface, child support cannot get updates about good cause, status
changes, and additional family members, or about when MA is expended.

It is important to protect the integrity of the decisions made by DHS Healthcare
and DHS Child Support and ensure consistent treatment of all families in the
same situation statewide.

The bottom line - this appears to be a cost of a major systems upgrade.

Trust and Rely on the PRISM Code for Medical — While the interface is not

operational, for medical support issues, if PRISM reflects an NPA program code, the
case must be treated as an NPA case even if MAXIS shows that MA is open. If the
PRISM code is MAO, treat the case as a medical assistance only case. If the PRISM
code is NPA, treat the case as a non-public assistance case.

a.

NPA Cases — For NPA cases (cases that start out or flip from MAO to NPA or CCC

due to the lack of an interface):

i. If party applies for NPA services and receipt of MA can be verified, the $25
application fee will be waived and the 2% cost recovery fee will be manually
suppressed.

ii. If the child support worker notices or a party contacts the county, and
receipt of MA can be verified, the $25 application fee will be waived and the
2% cost recovery fee will be manually suppressed.
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D. UPDATES

1. MinnesotaCare Sliding Fee Scale Gone — The MinnesotaCare sliding fee scale has

been replaced with a MinnesotaCare premium table. The new table tops out at $50
for a single child’s premium.

2. Three Groups Update —

Group 1 cases are already all closed. PRISM no longer has any cases coded
“MinnesotaCare.”

The number of cases in Group 2 continues to grow, as more people apply for MA
on MNsure.

The number of Group 3 cases remains steady.

3. Retroactive Medical Assistance — Referrals should no longer be sent from MAXIS to

PRISM. However, cases were sent and quickly followed by a closing trigger before
MA policy provided clarification to the county financial workers. If you receive one
of these cases, it is referred in error.

4. Legislative Ideas — This year’s legislative ideas aim to address some of the issues

raised by the ACA implementation in Minnesota. They include:

Removing references in child support statutes to MinnesotaCare

Providing additional definitions of medical coverage, public assistance and full-
time work (for the purpose of imputing income) to conform with the ACA
Creating a medical-only modification process as a streamlined way to modify tax
credit and coverage issues

Removing the obligation to reimburse MA if an NCP is eligible for MA

5. Former MinnesotaCare Conversion — Parents who were formerly on MinnesotaCare

are currently on Interim MA (IMA). The state is in the process of converting these
cases, and their associated children who might be receiving Medical Assistance
through MAXIS to MNsure. As the children close on MAXIS, child support officers
will receive closing codes saying the children are eligible for MNsure. (See handout
for more details.)

6. Interface Update — The PRISM team continues to work with the larger MNsure team

to determine the priority of a MNsure-PRISM interface.

7. SIR Page Update — DHS-SIR now contains a page with all the updates CSD has issued

about the MNsure interface and the ACA.



E. INTERSECTION OF MINNESOTA LAW AND THE AFFORDABLE CARE ACT

1. ACA vs. Minnesota Law — While the ACA and current state child support law have some

shared public policy objectives, they offer different points of view:

Affordable Care Act Law Minnesota State Law
Obtain coverage Obtain coverage and contribution
Enforce with tax consequences Enforce by court action

Appropriateness of coverage

Tax household relationships -

2. Hierarchy of Coverage Generally — Minnesota law “prefers” that one parent provide

coverage after certain considerations (Minn. Stat. § 518A.41, subd. 4). Minnesota law
generally looks at continuity of coverage, appropriateness of coverage, and with whom the
child lives (which may or may not be the same parent who has the child dependency
exemption). The ACA requires the parent with the dependency exemption to ensure
minimal essential coverage. The preferences under current state law do not explicitly
consider or depend on the dependency exemption.

3. Hierarchy of Coverage — MN Law Simplified —

a.

Child already covered — Continue coverage, unless someone requests otherwise and the

court orders otherwise

Child not covered — Who has coverage?

e One parent — that parent provides coverage.

e Both parents — who has the more appropriate coverage? If the same, preference for
custodial parent.

e Neither Parent — court can order the custodial parent to apply for public coverage.

If the child receives public coverage — The noncustodial parent must contribute an

amount towards the cost of the public coverage, and if eligible, this cost is based on the

sliding fee scale for MinnesotaCare.

4. Cost of Coverage — The cost of coverage is still a relevant consideration under both

Minnesota law and the ACA. However, with the ACA:

Different percentages
Are applied to different measures of income
For different purposes



5.

6.

7.

The following chart illustrates the differences in costs between Minnesota Law and the ACA:

Percentage Income Purpose
Minnesota Law 5% Gross Income Order Coverage?
ACA-Individual 8% Household Avoid Penalty?
Income
ACA-Large 9.5% Household Employer Plan
Employer Income Affordable?

Cost of Coverage-MN Law Simplified —
e Contribution towards the premium
o PICS%
e Allocation based on situation for parent ordered to provide the coverage:
o Parent has no additional cost to add child
= No allocation
o Parent has other children that will be covered
= Allocation of full dependent share
o Parent must enroll him or herself to get child covered
= Allocation of dependent share only
e Contribution towards public coverage
o Sliding fee scale if eligible

Cost of Coverage — Household Composition Differences —

a. Minnesota Law — Household composition is not relevant in the Minnesota Child Support
Guidelines. The Income of an adult child or new spouse or significant other is not
considered in a guidelines calculation.

b. ACA —Household composition is relevant in the Affordable Care Act. Who is in the
household determines whose income applies towards eligibility. “Household” means
people who are considered a unit for purposes of determining eligibility. Household size
is especially important for Advance Premium Tax Credits because every dollar change in
income affects the expected premium contribution of the family and therefore the tax
credit they will receive.

What is a “Child?” — There are some differences in how the ACA defines a child and
how Minnesota law defines a child. Under the ACA, a parent can provide coverage
through age 25. Under Minnesota law, child support (including medical support)
continues until child turns 18 or 20 if still attending secondary school, with some
limited exceptions. If the court orders health care coverage through age 25, IV-D
child support enforcement stops at emancipation (unless the case has some of the
limited exceptions). If a parent needs to enforce medical support after
emancipation, they will have to do so outside of the IV-D child support system (thus
outside of the Expedited Process). The ACA does not change the IV-D requirement
of having a “child” on the case (except when continuing to collect arrears).
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Child Support
Directors Association

California Affordable Care Act

Child Support Workgroup Report

July 10, 2013
Presented by the Child Support Directors Association of California

This report is written by HMS under contract with, and based on information and direction from, the Child Support Directors Association of
California (CSDA) to lead a multi-disciplinary group though an analysis resulting in a set of specific recommendations relative to the integration
of the Affordable Care Act of 2010 and California’s Child Support program. This report is based on assumptions and examples that may be only
applicable to the California Child Support Program, and may not apply or be relevant to other programs, situations, or contexts. HMS is a publicly
traded company (NASDAQ: HMSY) and is the strategic source for innovative cost containment solutions that benefit government and commercial
healthcare program. The views expressed are solely those of the CSDA and do not necessarily reflect the views of HMS.
















Workgroup members included the federal Office of Child Support Enforcement (OCSE) including Region IX,
the State Department of Child Support Services (DCSS), the Administrative Office of the Courts {AQC),
and local county Child Support agencies (LCSA).

This report examines the intersections between the ACA and Medical Child Support requirements and
identifies where the two programs do not align or may conflict, such as:

» Setting different standards of compliance in obtaining and maintaining health insurance coverage for IV-D
case participants—Custodial Parent (CP) and Non-custodial Parent (NCP)—leading to confusion and
potential ACA and medical child support compliance issues

» Potential loss of uniformity in the application of medical child support operating procedures across
LCSA and family faw courts

» Setting different health insurance enrollment standards for employers as they attempt to comply
with ACA and medical child support requirements on behalf of their employees and dependents

Found in this report is an ACA & Child Support Matrix the Workgroup developed that identifies the 18 major
intersections in an easy to read, side-by-side format.

In order to prepare for final recommendations, the Workgroup prepared 14 Gap Analyses of the
intersections identified in the Matrix. (Some intersections are combined within a single Gap Analysis.)

The Gap Analyses are independent studies of specific intersections and provide background and comment
on potential legal conflicts, program role conflicts, policy and procedural impacts, and increased need

for communication across programs. Each Gap Analysis offers an individual set of recommendations

from the Workgroup.

As a final step, the Workgroup examined and made recommendations on the “Future Role of the Medical
Child Support program” at the national level in establishing and enforcing medical support orders as the
ACA becomes operationalized.

The report concludes with the Workgroup recommendations separated into California focus and National
focus, including:

» How the California state and local child support enforcement agencies should proceed to prepare
short-term mitigation strategies over the next 12-18 months as the ACA is operationalized in California.

» How federal, state, and local Child Support programs should proceed to develop a long-term strategy
regarding the future of medical child support and its role within the mission of the Child Support
Program to improve the program'’s impact and effectiveness.

California Affordable Care Act Child Support Workgroup Report - Introduction (2)
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Subseguently, in July 2008, OCSE released AT-08-08 transmitting the release of the final rule,
Child Support Enforcement Program-Medical Support®, which included many of the medical support
workgroup's recommendations. The final rule:

» Defined cash medical support

» Required that all support orders in the IV-D program address medical support
» Required that states consider health insurance available to either parent

» Redefined health insurance that is available at “reasonable cost”

» Required health insurance coverage to be “accessible”

» Allowed states to close child-only Medicaid cases under certain circumstances

» Made changes to federal substantial-compliance audit and state self-assessment audit to address
medical support requirements

Though CSPIA also required HHS to develop a medical support incentive measure based on a state’s
effectiveness in establishing and enforcing medical support orders, this final rule did not include a medical

~ support incentive measure. As referenced in greater detail in the CSR report to Congrass, Medical Child

Support: Background and Current Policy, HHS did report to Congress in 1999 that a medical support incentive
measure could not be set due to limited and invalid data.

Since that time, state Child Support programs continued implementation of the 2008 medical support
requirements with varying degrees of success, hampered by lack of funding, competing priorities, and the
complex issues surrounding the establishment and enforcement of medical support orders. According to the
latest report to Congress, medical support was provided in only 32.9% of child support cases in which medical
support was ordered'.

7AT-08-08 Final rule; Child Support Enforcement Program, Medical Support.
"FY2011 Preliminary Report-Table P-33. OCSE, Qctober 2012

Cafifornia Affordable Care Act Child Support Workgroup Report — Future of Medical Child Support (2)
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» In all cases, changes would have to be made in the following areas:
»  State [aws
»  Systems
»  Forms and documents
»  Guidelines
»  Websites and materials
»  Reporting

P Training

» Would OCSE provide support through increased funding to states to implement changes?
» Will states be incentivized to meet "new” medical support program requirements?

After careful consideration and study, the Workgroup concluded that each of the suggested medels

presents its own unigue set of challenges. It is still unclear at this early stage of ACA implementation whether
child support customers are best served if the Child Support Program plays a very active front line role

in ensuring healthcare coverage for children in the IV-D caseload, or a support role to other agencies and
programs designated by the ACA to ensure healthcare coverage for children. ACA implementation across the
country over the next 12-15 months will be at a frantic pace. As an early adopter of the ACA, California is well
positioned to meet its implementation goals and time frames, while other states may not be so fortunate.
Because the ACA offers states flexibility in such things as Medicaid expansion and whether to set up their
own state Fxchange or use the federal Exchange, program uniformity may vary greatly across the country.
These variations will affect child support-related program decisions.

As experienced by this workgroup during deliberations, through the remainder of 2013 and inte 2014, ongoing
releases of federal guidance and final regulations will continue to be transmitted, necessitating program
adjustments and shifts in priorities. In addition, HHS will be deep in the process of assisting states in their
implementation plans as wel! as Implementing the federal Exchange. The IRS will be preparing for new data
collection from employers and health insurance Exchanges, as well as establishing procedures for the
assessment of possible tax penalties in 2015. Data from tax penalties will most likely not be available untit

well beyond 2015,

For these reasons, the Workgroup recommends that no final decision regarding the future of medical child
support be made until ACA implementation is further along and there is experience and data to support
changes to regulations and procedures.

The Workgroup strongly recommends that a coordinated commitment begin immediately with OCSE, state
IV-D programs, and other child support stakehclders to develop a strategy that balances and aligns the
mission of the medical child support program with the ACA. The Workgroup acknowledges that OCSE,

a number of states, and child support-affiliated associations have begun similar discussions and are in early
stages of deliberation and study. As this report points out, even without any regulatory changes, states need
to prepare for open enroliment beginning October 2013 and its impact on customers and current medical
support operating procadures.

The Workgroup recommends that OCSE establish a workgroup, much fike the 2000 Medical Support
Workgroup. The new workgroup should seek and forge partnerships with a variety of organizations from both
the public and private sector to develop short- and long-term soluticns regarding the future role of medical
child support.

California Affordable Care Act Chiid Support Werkgroup Report — Future of Medica! Child Support (7)
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The national recommendations focus on how federal and state Child Support programs should proceed to
develop a long-term strategy regarding the future of medical child support and its role within the mission of
the Child Support program. The recommendation calls for the formation of a naticnal medical support
workgroup to study and determine collaboratively the future of medical child support prior to the issuance of
new program regulations.

As this report demonstrates there is a common goal between the ACA and the Child Support Program to
increase healthcare coverage for children and families. While the methods taken to achieve this goal may be
different, the Workgroup emphasizes that this link must be kept at the forefront of any discussion as efforts are
made to align the programs.

The Workgroup believes it is too soon to make substantive program changes at both the state and national
level. Rather this report strongly urges that federal and state decision-makers begin immediately to establish
a multidisciplinary workgroup to gather data and study trends as the ACA becomes operationalized.

The Workgroup firmly believes there is a role for the Child Support Program that can support the
implementation of the ACA. The Child Support Program has a history of meeting new challenges with
innovation and success. The program has achieved this by keeping the well-being of the children and famiiies
served at the core of all decisions. CSDA believes that the Child Support Program will rise to the challenge
and lead the country in the creation of a new medical support model that improves the well-being of

children and families.

The Child Support Directors Association of California (CSDA) respectfully offers this report to the child support
community to support the search for this solution.

California Affordable Care Act Child Support Workgroup Report - CSDA Responds to the Challenge (2)






Hennepin County's "Cheat Sheet” on MNSure Transition ver. 8/18/14

Information and Processes for cases transitioning, “closing” or, opening on Medical Assistance (MA).

IVE and Non-IVE Medical will continue to be administered in MAXIS for the foreseeable future. thus there are no changes to current process in Intake or Enforcement, including Interstate cases.

Auto-Newborn MA - Effective immediately (6/1/14), if a COMA auto-newborn CRDL is received, please close the case using 950 Case Opened in Error. If a paper application is received and you
discover that a/the child on the application is an "auto-newborn" on MAXIS do not ask the HSR to complete a referral through MAXIS. Instead, open the case as NPA, waive the application fee,

and suppress the cost recovery fee.

Family Cases

that auto-
converted to
"Interim MA"
effective 1/1/14

administered in
MMIS - do not use
MMIS or

ECF information to
establish or
enforce these
cases

opened on other
assistance. IF the
case has another PA
Program code
(MFP, DWP, CCC,
etc.)
establish/enforce as
usual.

commenced an action please, set the case aside
until further instruction. If applicant selected full
services OR, you have already commenced an
action please read on.

Case should be handled as any other NPA case:

e Send a Notice of Continued Services

e CP may opt to close case

e If formerly in sanction and CP continues
to not cooperate treat as NPA case that
does not cooperate

Exceptions to NPA treatment:

e Cost recovery fee should be
suppressed and set a 6 month fee
eligibility review date. *Extend for 12
months more upon review date.

Absent knowledge of available/affordable
private insurance pleadings should contain the
following paragraph in appropriate location —

MNsure IBM Program — Case Type CS access to info PRISM Program How to proceed if PRISM Program Code = How to proceed if PRISM Program Code =
Curam Date Case Type Information Code NPA - Intake NPA - Enforcement

Beginning Former Cases that were |[Former MNC cases [NPA or Other PA  |Review IVD application — if applicant selected Case should be handled as any other NPA case:
August 1, 2014 MNCare formerly MNC are currently Program Code if Medical Services Only AND you have not

e Send a Notice of Continued Services
e CP may opt to close case

Exceptions to NPA treatment:

e Cost recovery fee should be
suppressed and set a 6 month fee
eligibility review date. *Extend for 12
months more upon review date.

Refer to CSED Helpdesk Message 5445 for
complete instructions on what and how to
enforce.

[nterstate Initiating — follow the above
instructions as you make/respond to requests
based on CSNET interface alerts/inquiries.

Interstate Responding — enforce according to
other State's request.



https://dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/DispForm.aspx?ID=16&Source=https%3a//dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/AllItems.aspx&ContentTypeId=0x01040002EFF2A411268C40A4DDDB5FC94C9D250500FFE1D12361C65B448520EC497556E5B50017CE58F9EE053B4EBC8444F6D822782B

"Due to MNsure technical issues the County has
no information regarding the status of medical
public assistance. The County requests that the
issue of medical support be reserved until
medical public assistance information becomes
available. The County waives any claim for
medical public assistance reimbursement until
further motion."

Interstate Initiating — follow all of the above;
however, absent knowledge of
available/affordable private insurance your
pleadings should simply indicate that the matter
of medical support should be reserved. Do not
add any information regarding interface issues.

Interstate Responding — abide by the other
State's petition and pursue what is requested.

MNsure IBM Program — Case Type CS access to info PRISM Program How to proceed if PRISM Program Code = How to proceed if PRISM Program Code =

Curam Date Case Type Information Code NPA - Intake NPA - Enforcement

January 1, 2014 New MA Did not receive  [None - All info NPA There will be no interface, no referrals for these |Case should be enforced as any other NPA
cases MA in last quarter{regarding case will cases. Clients may apply for IVD services. case EXCEPT that the Cost Recovery Fee should

of 2013. Applied
for and qualified
for MA through
MNsure

be housed in IBM
Curam system

e If an applicant indicates current receipt
of MA case should be opened as NPA
and the application fee should be
waived

e Cost recovery fee should be
suppressed and set a 6 month fee
eligibility review date. *Extend for 12
months more upon review date.

Process case as any other NPA case in terms of
basic support. Absent knowledge of
available/affordable private insurance pleadings
should contain the following paragraph in
appropriate location —

be suppressed and set a 6 month fee eligibility
review date.*Extend for 12 months more upon
review date.

[F there's an existing order (case did not come
from Intake) please refer to CSED Helpdesk
Message 5445 for complete instructions on
what and how to enforce.

[nterstate Initiating — follow the above
instructions as you make/respond to requests
based on CSNET interface alerts/inquiries.

[nterstate Responding — enforce according to
other State's request.



https://dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/DispForm.aspx?ID=16&Source=https%3a//dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/AllItems.aspx&ContentTypeId=0x01040002EFF2A411268C40A4DDDB5FC94C9D250500FFE1D12361C65B448520EC497556E5B50017CE58F9EE053B4EBC8444F6D822782B
https://dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/DispForm.aspx?ID=16&Source=https%3a//dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/AllItems.aspx&ContentTypeId=0x01040002EFF2A411268C40A4DDDB5FC94C9D250500FFE1D12361C65B448520EC497556E5B50017CE58F9EE053B4EBC8444F6D822782B

"Due to MNsure technical issues the County has
no information regarding the status of medical
public assistance. The County requests that the
issue of medical support be reserved until
medical public assistance information becomes
available. The County waives any claim for
medical public assistance reimbursement until
further motion."

Interstate Initiating — follow all of the above;
however, absent knowledge of
available/affordable private insurance your
pleadings should simply indicate that the matter
of medical support should be reserved. Do not
add any information regarding interface issues.

Interstate Responding — abide by the other
State's petition and pursue what is requested.

MNsure IBM Program — Case Type CS access to info PRISM Program How to proceed if PRISM Program Code = How to proceed if PRISM Program Code =
Curam Date Case Type Information Code NPA - Intake NPA - Enforcement

January 1, 2015 -  |Existing MAO |Received MA MAO cases will MAO No change to current process until case flips |No change to current process until case flips
December 31, 2015|cases prior to January 1,|continue to be to NPA at recertification UNLESS applicant to NPA at recertification.

2014

administ-ered in
MAXIS/MMIS until
their recert date.
At recert they will
close and flip to
NPA.

has requested Medical Services Only and no
action has been commenced — set those cases
aside.

Once case flips to NPA (could be anytime
beginning 1/1/15)

Case should be handled as any other NPA case:

e Send a Notice of Continued Services

e CP may opt to close case

e If formerly in sanction and CP continues
to not cooperate treat as NPA case that
does not cooperate

Once case flips to NPA (could be anytime
beginning 1/1/15)

Case should be handled as any other NPA case:

e Send a Notice of Continued Services
e CP may opt to close case

Exceptions to NPA treatment:
e Cost recovery fee should be

suppressed and set a 6 month fee
eligibility review date.




Exceptions to NPA treatment:

e If an applicant indicates current receipt
of MA case should be opened as NPA
and the application fee should be
waived

e Cost recovery fee should be
suppressed and set a 6 month fee
eligibility review date.

Absent knowledge of available/affordable
private insurance pleadings should contain the
following paragraph in appropriate location —

"Due to MNsure technical issues the County has
no information regarding the status of medical
public assistance. The County requests that the
issue of medical support be reserved until
medical public assistance information becomes
available. The County waives any claim for
medical public assistance reimbursement until
further motion."

Interstate Initiating — follow all of the above;
however, absent knowledge of
available/affordable private insurance your
pleadings should simply indicate that the matter
of medical support should be reserved. Do not
add any information regarding interface issues.

Interstate Responding — abide by the other
State's petition and pursue what is requested.

Please refer to CSED Helpdesk Message
5445 for complete instructions on what and
how to enforce.

[nterstate Initiating — follow the above
instructions as you make/respond to requests
based on CSNET interface alerts/inquiries.

[nterstate Responding — enforce according to
other State's request.



https://dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/DispForm.aspx?ID=16&Source=https%3a//dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/AllItems.aspx&ContentTypeId=0x01040002EFF2A411268C40A4DDDB5FC94C9D250500FFE1D12361C65B448520EC497556E5B50017CE58F9EE053B4EBC8444F6D822782B
https://dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/DispForm.aspx?ID=16&Source=https%3a//dept.hennepin.us/hsphd/sa/cs/Lists/Announcements/AllItems.aspx&ContentTypeId=0x01040002EFF2A411268C40A4DDDB5FC94C9D250500FFE1D12361C65B448520EC497556E5B50017CE58F9EE053B4EBC8444F6D822782B

Purpose

Coverage
Required

Summary of Differences Between
Minnesota Laws and the Affordable Care Act

Age of Child

Coverage
Responsibility

Child Tax
Exemption

Household
Composition

Cost/
Affordability

Who may be
Penalized

Obtain and
enforce
coverage and a
contribution
towards costs
through the
courts

MN

Obtain coverage
and enforce
through IRS

ACA

Appropriate:
e Comprehensive
* Accessible
 Affordable
* Special Needs

Minimum
essential coverage

Child support
continues until child
turns 18 or 20 if still
attending secondary
school, unless court
finds individual is
incapable of self-
support due to a
disability or
incapacity

Coverage can
continue for a
"child" through age
25

Melissa Rossow, Ramsey County Attorney's Office, September 2014

Hierarchy of
coverage as set forth
in MN statutes
* Continuity
* Appropriate
* Best available
through
employer/union
* Who the child
lives with

Parent who claims
the child on taxes
must ensure
minimum essential
coverage

* Not addressed in IV-
D cases, but Child
Support Magistrates
can address the issue
if raised by one of
the parties

* There are reasons
parties may want to
share the child tax
exemption

e Default is to
Custodial Parent

Parent who claims the
child on taxes must
ensure minimum
essential coverage or
get an exemption, file
a form with the IRS,
and is subject to an
IRS penalty for failing
to do so

Consideration only
of the parent of the
joint child’s income
(no step-parents,
other adults living in
the home or adult
children's income
considered)

People considered a
unit for purposes of
determining
eligibility (can
include step-parents,
other adults living in
the home or adult
children's income)

Reasonable - No
more than 5% of
the gross monthly
income of the
party ordered to
carry the coverage
(based on Federal
IV-D Law)

¢ Individual - 8% of
household
income

* Employer- 9.5%
of household
income

Parent ordered to
carry who does not:

e 100% of
unreimbursed and
uninsured medical
expenses

e Enforcement
remedies including
contempt

Parent who claims the
child on taxes is
subject to a tax
penalty if child not
covered, unless the
parent gets an
exemption
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Introduction

With the Affordable Care Act (ACA) taking full effect, it is time to re-think medical support,
which has been an essential but frustrating component of the child support program. The
ACA creates a new enforcement structure for health insurance which will make some of
our traditional efforts counter-productive, but also provides new options for health care
insurance for children, custodial parents (CPs), and even non-custodial parents (NCPs).
States should take action now to maximize the potential to improve health care for their
families. At the same time, they should take advantage of the unique opportunity to reduce
employer burden and significantly increase the efficiency of their programs by re-focusing
their medical support activities on maximizing access to coverage, while limiting

enforcement to the small minority of cases that will need and want our help.

The New Sheriff in Town

As we all know, an integral part of the ACA is the requirement that every citizen, with few
exceptions, obtain health insurance through an employer, the government, or the
individual marketplace -- where health insurance marketplaces will improve access. The
enforcer of the mandate will be the IRS. The IRS role can supplant our medical support
function in most cases, but also has the potential to conflict with the traditional

enforcement approach in the child support program.

IRS enforcement will be driven by tax household relationships rather than our focus on
custodial and non-custodial parents. Thus the IRS will expect that whoever claims a child
as a tax deduction will be responsible for providing health insurance. For most of our
cases, that will be the custodial parent, but there are some instances (discussed below) in
which the non-custodial parent will claim the deduction and will be held responsible by
the IRS for providing health insurance. Where the custodial parent has remarried, one
scenario will be that the step-parent will file taxes on behalf of the entire household, and

will thus be required to provide health insurance for the child.

Where we are enforcing medical support against an NCP, and where that NCP is claiming
the child as a deduction, our enforcement efforts will overlap those of the IRS (although
enforcement mechanisms and remedies are different). At first blush, this argues that we

should work to align the tax deduction with the party that has primary responsibility for
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medical support, usually the NCP. Unfortunately, that solution may actually be harmful to

the CP due to another provision of the ACA, which we discuss below.

An even stickier problem arises when we are enforcing medical support against the NCP,
but the CP claims the tax deduction. In that instance, if the NCP fails to provide insurance
for at least nine out of the twelve months in a given year, the IRS will seek to enforce a
penalty against the CP. The CP can petition for a hardship exemption, but this is not a

hassle-free process. We also discuss this problem in more detail below.

The on-scene arrival of the IRS changes the ground rules dramatically. At minimum, this
will greatly complicate our efforts to enforce medical support, but in all too many cases, it
will create conflicts where we are trying to enforce against the NCP and the IRS is
proceeding against the CP. This leads to a logical question: should we not consider
withdrawing entirely from medical support and deferring to the IRS? As tempting as that
prospect might be, it would ignore two compelling considerations: 1) we still have a
statutory responsibility to provide medical support services; and 2) there will be a
significant minority of cases that fall between the cracks of ACA coverage and will need

our help getting health insurance coverage for the child.

Better Coverage for Kids

Even before enactment of the ACA, available government-sponsored health insurance for
kids (and pregnant women) was pretty good. Medicaid has been available at the lowest
income levels, and State Children’s Health Insurance (SCHIP) programs extend coverage
for kids (and sometimes pregnant women) up to 160 - 400 percent of the federal poverty

level (FPL), depending on the state.

Under the ACA, no-cost or subsidized insurance options extend to much higher levels than
most Medicaid or SCHIP programs. Advance Premium Tax Credits (APTC), together with
an important but little-known program called cost sharing, are available up to 250 percent
of the FPL. Advance Premium Tax Credits alone are available up to 400 percent of FPL:
currently $78,120 for a household of three and $94,200 for a household of four.

The Urban Institute estimates that 91 percent of all IV-D households (those receiving child
support services through federally-funded child support programs pursuant to Title [V-D

of the Social Security Act) have incomes less than 400 percent of poverty, implying
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eligibility for government assistance with health insurance through Medicaid, SCHIP, or
ACA insurance subsidies.1 Under Action Transmittal AT 10-10, OCSE has indicated that

government-sponsored health insurance counts as medical support under federal policy.

For the first time, then, all but a fraction of our cases will have access to high-quality,
accessible, affordable, and reliable health care through government-paid or subsidized
insurance. From the standpoint of our kids, this will be a preferable alternative to
inconsistent or unavailable health coverage provided through a parent’s employer or a

policy bought on the open market.

Mind the Gaps

The Urban Institute estimate is slightly optimistic in that it does not account for certain
gaps in eligibility for ACA health insurance subsidies. The most notorious is the employer-
coverage-affordability test. A parent is not eligible for ACA health insurance subsidies
(cost-sharing and APTC) if they have access to employer-sponsored insurance that is
affordable.

The well-known Catch-22 is that affordability is defined based on single coverage: if
employee-only insurance costs less than 9.5 percent of an employee’s gross income, the
employer coverage is deemed to be affordable. This is true even if family coverage through
the same employer greatly exceeds 9.5 percent of income. With the average cost of family
coverage exceeding $1,000 per month, and with many employers not contributing to those
premiums, it is quite possible for family coverage to cost 20 - 25 percent of income or
more. In that case, a family will be denied access to a marketplace for subsidized insurance

despite the high cost of dependent’s coverage.

Thus a CP can be shut out of employer coverage due to prohibitive cost, yet be denied
access to the ACA insurance subsidies administered through the marketplaces
(exchanges). This group of cases will most definitely benefit from active medical support
enforcement by IV-D agencies. There will be other groups of cases that will not have

access to government-sponsored insurance or subsidies, including those with incomes too

1Stacey McMorrow, et al. Health Care Coverage and Medicaid/CHIP Eligibility for Child Support
Eligible Children, ASPE Research Brief prepared by Urban Institute, July 2011.
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high, CPs that are part of another tax household (remarried or living with parents), and
CPs who do not meet citizenship or immigration requirements. These, too, will likely need
and want IV-D assistance in getting health care coverage for children through traditional

medical support processes.

Watch the Deduction

Under the ACA, responsibility for providing health insurance follows the tax household.
That is, whichever parent (or other person such as grandparent or step-parent) claims the
tax deduction for the child must provide health insurance, pay a penalty, or obtain an
exemption. In most cases, the custodial parent claims the deduction and would therefore
have responsibility for providing health insurance in the eyes of the IRS. This directly
conflicts with the prevailing practice in the IV-D program, which usually looks to the non-

custodial parent for medical support.

In some states, however, it is common practice in divorce cases for the NCP to receive the
benefit of the deduction, either by agreement of the parties or by court order. In such
situations, an NCP’s medical support order will align with the IRS requirement. Failure by
the NCP to provide health insurance can lead to enforcement by the IV-D agency and a
penalty by the IRS.

In a few situations, it may have been the practice for the NCP and CP to claim the
deduction in alternate years. It is highly advisable to discontinue such a practice because
this means that responsibility to provide health insurance under IRS rules will also shift

between the parents each year.

If the CP claims the deduction but the [V-D program is pursuing the NCP for medical
support, the CP still meets his/her obligation if the NCP does in fact cover the child.
However, if the NCP does not provide health insurance consistently, defined as at least
nine out of the twelve months in the tax year, then the CP will either have to pay a penalty
or file for and receive a hardship exemption. While the rules for hardship exemptions can
vary in the sixteen states that operate their own marketplaces, within federally-operated
marketplaces, the CP can receive a hardship exemption if there is a valid medical support
order in place and the child has been denied coverage for Medicaid and CHIP. Most states

are likely to follow this same rule.
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First Do No Harm

There is a real prospect that enforcing a medical support obligation against the NCP will
cause more harm than good for many children in our caseloads. For too many cases, it will
result in less consistent health insurance than the CP could obtain through government
sources (or his/her own employment or a step-parent’s employment). Moreover, failure
of an NCP to meet their obligations, willingly or not, can expose the CP to possible
penalties if they have claimed the tax deduction, or at least the hassle of filing for an

exemption.

A worse consequence, however, is that ceding the tax deduction to the NCP disqualifies the
CP from obtaining ACA subsidies for the child through a federal or state marketplace.
Some states might try to align their medical support orders with IRS penalties by asking
the court to assign the tax deduction to the NCP, especially when it is of limited economic
value to the CP. Failing to align the tax deduction with the medical support obligation sets

up a conflict between the IRS mandate and the IV-D medical support remedies.

However, if the NCP is assigned the tax deduction, yet fails to provide compliant insurance,
the CP will be barred from obtaining ACA insurance subsidies for the child because a basic
eligibility requirement is that the child be part of the tax household. If income is low
enough, the CP can still obtain Medicaid or SCHIP, but if income is too high for those

programs, the CP will be unable to get an affordable policy under the new ACA programs.

Even if the CP is assigned the deduction, but the NCP fails to provide compliant insurance,
the CP will have to apply for a hardship exemption to avoid IRS penalties. Depending on
the state, this is likely to be a burdensome process. Since one of the requirements for
obtaining a hardship exemption in the federal marketplaces is that the child not be eligible
for Medicaid or SCHIP, the CP will need to file a Medicaid/SCHIP application for the child

and receive a formal denial before a hardship exemption will be considered.2

The point is that states electing to continue their traditional approach of ordering NCPs to

provide medical support are likely to create unintended negative consequences for CPs. A

2 Centers for Medicare and Medicaid (CMS), Guidance on Hardship Exemption Criteria and Special
Enrollment Periods, June 26, 2013.
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better approach will be to re-focus their efforts on determining whether the CP can obtain
reliable health insurance for the child through public or private sources, then initiating
medical support enforcement against NCPs only for that fraction of CPs not otherwise able
to obtain affordable and adequate coverage through Medicaid, SCHIP, employers, or the
ACA marketplaces.

NCPs Can Get Covered Too

While the primary focus of medical support enforcement is properly on the children, the
children also benefit when their parents have access to affordable and adequate health
insurance. NCPs in particular often have difficulty getting good coverage because they are
generally not eligible for Medicaid and a diminishing number of employers provide
affordable health insurance, especially in lower income jobs. Yet such coverage can be

instrumental in enabling NCPs to remain healthy enough to get and keep a job.

The Medicaid expansion provisions are targeted directly at adults without dependent
children since most states already cover children and their parents. Thus, in the 27 states
opting for Medicaid expansion, single adults (and couples without children) will be eligible
for Medicaid at incomes up to 138 percent of the federal poverty level: $15,856 per year
for a single adult in 2013. Above this income level, single adults can qualify for ACA
premium subsidies through their state marketplace up to 400 percent of the federal

poverty level: $45,960 per year in 2013.

[t would seem that low-income single adults are out of luck in states not opting for
Medicaid expansion, but this is not entirely true. Eligibility for ACA premium subsidies
extends down to 100 percent of poverty level, and low-income single adults above that

threshold can qualify for substantial benefits.

A single adult working 40 hours per week at the federal minimum wage is at 131 percent
of FPL, and even at 35 hours per week is at 115 percent of FPL. Most remarkably, a single
adult at full-time minimum wage is eligible for a health insurance plan through an ACA
marketplace that will cover 94 percent of their health care expenses for $25 per month!
The APTC limits premium costs at less than 150 percent of poverty to 2 percent of income
($25 per month at minimum wage) and the “cost-sharing program” provides help with co-

pays and deductibles such that the modest premium covers almost all costs. Although $25
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per month is not a trivial amount for a minimum-wage earner, it should be manageable

and will provide almost total coverage.

Many child support agencies have taken a more proactive approach with NCPs in recent
years, helping them with job services and other referrals where indicated. Educating NCPs
on new health insurance options represents an extension of this approach in which we
buttress their efforts to support their children. Many NCPs have unaddressed health care
issues which can hamper their ability to generate income to meet their own needs, let
alone those of their children. By referring them to affordable and comprehensive health

insurance, we can change lives while furthering our mission to help children.

Limitations of Traditional Medical Support

A response to the ACA should consider the current limitations of traditional medical
support. We know what is good about medical support. It provides health insurance for
many children and it both recovers and avoids costs for Medicaid (and to a much lesser
extent, SCHIP). Moreover, there are still statutory requirements for IV-D agencies to

establish medical support orders and pursue medical support in appropriate cases.

However, medical support is very unsatisfying for most child support agencies. The most
significant issue is that the substantial time and resources expended on medical support
yield only limited results. Generally child support agencies establish a medical support
obligation in every ordered case, then pursue every NCP (with few exceptions). Agencies
send lengthy National Medical Support Notices (NMSNs) to every verified employer and
assess the responses to determine whether the NCP has access to health insurance for the
child through the employer, and whether that insurance is affordable (and usable due to

possible geographic limitations).

The question is: what proportion of children ultimately receives employer-sponsored (or
more rarely individual insurance policies) as a result of these extensive and time-
consuming activities? Regrettably, there are no reliable national statistics on this subject,
but the answer is most likely well under 25 percent of the cases. And this number has been
declining through the years as employer-sponsored insurance has become less available

and less affordable.
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A recent report from California’s Child Support Directors’ Association indicated that only
10 percent of IV-D children in that State are covered by private coverage only, and that
another 13 percent are covered by a mix of public and private insurance.3 Note that those
covered by private insurance include cases in which the CP provides the insurance. If all
our efforts to obtain private coverage for our children get results in only 10 - 25 percent
of all IV-D cases, it calls into question whether many of the resources expended on this
effort could not be more usefully deployed elsewhere. We could re-focus the staff and IT
and printing and postage costs on improving results for core IV-D functions, or expanding

complementary services for parents.

Another limitation of medical support is that most orders are indeterminate on their face.
That is, it is not possible from looking at an order to know whether a parent is actually
required at that moment to provide health insurance coverage. A common form of a
medical support order is: the parent is ordered to provide health insurance coverage for
the child if it is available from an employer at reasonable cost. This contrasts with a
financial child support order that must be stated as a sum-certain, which provides
unambiguous clarity in the requirement. If medical support orders were reserved for
situations in which agencies have already determined that insurance is in fact available at

reasonable cost, they would be easier to enforce.

A related issue is that medical support as structured is flawed by the lack of timely and
accurate information about loss of medical coverage. On the financial side, we know when
an obligor stops paying because all payments are channeled through SDUs. In contrast,
there is no equivalent system for notifying us when health care coverage lapses. Medicaid
agencies do not notify child support agencies when they detect terminations of third party
coverage. Agencies must rely on reports by CPs, or on indirect enforcement methods such
as issuing new NMSNs and medical support withholdings when an NCP changes

employers.

With medical support being effective in such a limited number of cases, it makes sense
under the ACA to consider a more selective approach: focusing our efforts on that fraction
of cases where the CP does not have access to adequate and affordable health insurance

through his/her own employment or through the array of coverage options under the

3 California Child Support Directors Association, California Affordable Care Act Child Support
Workgroup Report, prepared by HMS, July 10, 2013.
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ACA. These cases will mostly be the ones that fall between the cracks of ACA coverage, or
that are unable to qualify due to high incomes or some other reason. Such cases will want

and need our assistance, and will be more likely to yield positive results.

Carpe Annum

OCSE is giving states latitude to work out their own adaptations to medical support given
enactment of the ACA (Action Transmittal AT 10-02). OCSE has stated the intention to wait
until the effects of the ACA on child support are better understood before providing formal
guidance to the states. Thus it may be another year or two before OCSE develops a formal
position, which would imply at least three to four years before regulations can be

developed and issued given the long cycle time for their gestation.

The federal latitude creates opportunities for states to develop approaches that best fit
their own needs and circumstances. Indeed, how states respond to the ACA will likely

affect OCSE’s ultimate position on these issues.

The opportunity at hand is for states to:

* Require the custodial parent to provide health care coverage in most
cases and encourage custodial parents to claim the tax exemption for the
child (see Appendix I)

e Default most medical enforcement activities to the new sheriff in town4

* Re-define their primary medical support role as ensuring that the

children and their parents, specifically including the NCP, have access to

adequate, affordable, and reliable health care coverage

4 We recognize that the IRS will have its limitations as an enforcer. Penalties are weak and are not
imposed until the following tax year. In addition, we do not know how many years it will take the
IRS to become effective in its new role. However, avoiding conflicts with the IRS enforcement role is
important to avoid confusion and discrediting both enforcement processes. In addition, by
defaulting to the IRS to enforce against what most frequently will be the custodial parent, child
support agencies can reserve their most powerful tools for the minority of NCPs for which it will be
appropriate to pursue medical support.
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* Increase cash support for CPs by minimizing the number of NCPs
required to provide health insurance (which increases cash support by

not applying the attendant credit toward cash support in most states)

* Require a cash contribution from the NCP to share in the cost of

subsidized premiums where appropriate

* Modify existing medical support orders over time

¢ Re-focus medical support enforcement activities targeted toward NCPs
on that small fraction of cases where the children do not otherwise have

access to good health care coverage

This last group will consist primarily of existing medical support cases depending on
private insurance, cases that fall between the cracks of the ACA, and cases with incomes

too high to qualify for government subsidies.

The best option for many custodial parents will be to acquire insurance for the child
through an ACA marketplace where they will be able to qualify for premium subsidies.
Mostly this will consist of CPs with incomes in the 200 - 400 percent of federal poverty
level (FPL) bracket, since those with lower incomes generally qualify for Medicaid, or they
can qualify their children for SCHIP. (The 200 - 400 percent of FPL bracket corresponds
this year to an income range of $31,020 to $62,040 for a two person family, and from
$47,100 to $94,200 for a four-person family).

However, even with subsidies, health insurance will have significant cost, ranging from 6.3
to 9.5 percent of household income in that bracket. As a result, it will be reasonable to

require a contribution by the NCP toward the unsubsidized cost. In most states, this

contribution can be appropriately calculated through the existing child support guidelines.

But instead of requiring establishment and enforcement of a medical support obligation
through the NCP, a contribution toward ACA-subsidized insurance will be just a

component of cash support, enforced as part of the overall cash support obligation.

Note that if the child qualifies for CHIP, the CP is likely to be eligible for ACA insurance
subsidies for his/her own coverage. This most likely includes cost-sharing (assistance

with co-pays and deductibles) as well as premium subsidies.

Time to Re-Think Medical Support
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By following the strategy outlined above, states will realize major benefits:

* Better health insurance coverage for children. By focusing on ensuring
that children have access to the best coverage, public or private, states

will improve their well-being.

» Fewer resources spent on unproductive medical support. Limited staff
and IT capabilities can be re-directed toward core IV-D functions and/or

complementary activities such as NCP employment services.

* More effective targeted medical support. Those cases that need and
want our medical support enforcement services will benefit from
improved cooperation and better results. These are likely to involve NCPs
with higher income levels where employment is more stable and

affordable health insurance is more likely to be available.

* Reduced employer burden. A major benefit will be reduced employer
burden. Instead of sending NMSNs to every verified employer, states can
send them only to selected employers in those limited cases where

medical support is being actively pursued.

* Better coverage for NCPs. Referring NCPs to adequate and affordable
coverage will help them stay healthy and provide for their children, while

improving their view of the child support agency.

The strategy outlined here roughly equates to the “Got Coverage” option presented by
Jennifer Burnszynski of OCSE. It is a proactive strategy with broad benefits for children,
their parents, employers, and IV-D agencies. The impact of this strategy on state policies

for obtaining medical support orders is discussed further in Appendix I.

Transitioning to this approach involves many challenges, and these challenges will vary by
state. States will have to review their own statutes and procedures, as well as their system
interfaces and relationships with Medicaid agencies. The approach will require a major
change in mindset of child support staff and re-education of our NCPs and CPs. Converting
existing medical support orders to this approach may be the biggest challenge of all.
However, the benefits of this approach far outweigh these costs, and states who start early

will gain the most.
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It is possible under existing guidance for states to continue their traditional medical
support enforcement strategy. The primary rationale would be to maximize cost-recovery
for Medicaid if that is deemed to be practical and cost-effective. However, following such a
strategy requires a major effort to align [V-D medical support enforcement with ACA
insurance requirements. It risks creating widespread confusion on the part of IV-D
families, staff, and employers. It is likely to yield questionable benefits even while
requiring ongoing dedication of major resources. Worst of all, it risks taking actions that
result in more harm than good in all too many cases. Overall, this does not seem to be an

attractive option.

Doing nothing is an even worse option given the potential for conflicts with the IRS
enforcement role, missed opportunities for improving insurance arrangements for
children and their parents, and the potential for massive confusion concerning specific
parental responsibilities to provide insurance. States need to develop some kind of

coherent strategy for adapting to the ACA.

States will be better off if they seize the year and craft their own solution to the ACA and
medical support. By reducing the scope of medical support enforcement, they will free up
resources for other critical activities. By reducing employer burden, they will earn political
good-will and make a small contribution to improving the economy. By limiting medical
support enforcement to cases that need and want the service, they will get better results
for cases where they do perform this function. Most importantly, by focusing on ensuring

the best coverage for children and their parents, regardless of source, they will further

contribute to the well-being of the children we serve, while helping their parents to thrive

and actively perform their responsibilities.

The impact of the ACA is too important an issue to ignore. OCSE has delegated the initial
response to the states: another example where states will serve as laboratories of
democracy. This is a unique opportunity for states to craft solutions that work most
effectively for their particular circumstances, and further improve their services for the

benefit of the children, their parents, employers, and the agencies themselves.

Time to Re-Think Medical Support
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APPENDIX

ACA Impact on Medical Support Orders

AT 10-02 holds states harmless from penalties for failure to comply with medical support
requirements, but it specifies that “...state agencies continue to provide medical support
enforcement services in compliance with all statutory requirements, including Sections
452(f) and 466(a)(19) of the Act.” Section 452(f) requires the Secretary to issue
regulations to enforce medical support against either the non-custodial or custodial

parent (or possibly both).

Section 466(a)(19) is more specific: “... all child support orders enforced pursuant to this
part shall include a provisions for medical support for the child to be provided by either or
both parents...” It continues that the medical support shall be enforced, where
appropriate, through the use of the National Medical Support Notice. It appears, then, that
states are required to continue ordering medical support, notwithstanding the hold

harmless provisions of AT 10-02.

Custodial Parent Medical Support Orders

To implement the strategy recommended in the body of this paper requires, in most cases,
that the custodial parent be ordered to provide medical support through a public or
private health insurance program. If the child is not eligible for Medicaid or SCHIP, this
will protect the CP’s ability to access an ACA marketplace for insurance subsidies. It will
also enable the CP to focus on obtaining the best coverage for the child through Medicaid,
SCHIP, an ACA marketplace, or through employer-sponsored insurance available to the CP
or a step-parent. The IV-D agency could then defer to the IRS for enforcement, rather than

actively enforcing against the CP.

When a support order is established or modified, the IV-D agency should determine
whether the CP has already acquired health insurance for the child. If not, the agency can
make the appropriate referral to the Medicaid agency or ACA marketplace for assistance.
The CP will be able to apply for health insurance through either source and determine

eligibility for Medicaid, SCHIP, or ACA insurance subsidies. If the CP already insures the
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child through his/her own employment or that of a step-parent, this can be encompassed

under a medical support order.

Under guidelines effective in most states, the NCP will be required to contribute a
proportionate share of health insurance premiums incurred for the child (through the ACA
marketplace or employer-sponsored insurance), and that contribution will be added to
cash support. If the CP is ordered to provide health insurance, it makes sense to align this
responsibility with IRS-enforced health insurance mandate by having the CP claim the tax

deduction for the child.

Non-Custodial Parent Medical Support Orders

NO MEDICAID ELIGIBILITY

There will be a limited number of situations where the best option for a child’s health
insurance will be through an NCP’s employer-sponsored insurance. The best example is
where the NCP has stable employment and is already providing insurance for the child.
Other situations will arise where the CP is unable to get affordable and adequate health
insurance through public or private sources because his/her employer-sponsored
insurance meets the affordability test for single coverage, but is excessively costly for
dependents’ coverage. Alternatively the CP’s income may be too high, or the CP may not

able to access coverage through a public program for other reasons.

In such cases, it is appropriate to order the NCP to obtain health care coverage for the
child if it is available through the employer at a reasonable cost. Then the IV-D agency can
initiate a NMSN, establish through the existing process whether the coverage can actually

be provided, and order the employer to do so.

MEDICAID ELIGIBILITY

If a child is eligible for Medicaid, some states may wish to continue using medical support
as a cost-recovery tool and seek to order the NCP to provide medical support. Where that
occurs, the child can continue receiving Medicaid, with the Medicaid agency pursuing the

NCP-provided policy to recover some (or all) of the child’s health care costs.
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It is questionable whether this use of medical support enforcement is cost-effective since
non-residential parents of low-income children eligible for Medicaid have a high
probability of being low-income themselves, with minimal access to affordable employer-
sponsored health insurance. However, it is theoretically possible for the child support

program to pursue medical support in these cases even while pulling back on others.

Where the child is on Medicaid, it may make sense to order both parents to provide
medical support. This would ensure that the CP would understand his/her responsibility
to keep the child ensured and would obviate the need to transfer the tax deduction to the
NCP. In that way, if the CP experienced an increase in income such that the child was no
longer eligible for Medicaid or SCHIP, he/she could still access insurance subsidies for the
child through the ACA marketplace.

Existing Medical Support Orders

Current medical support orders will be unaffected by ACA implementation until they are
reviewed and modified. As each current child support order comes up for review, [V-D
agencies should follow the same procedure as for establishment of new orders, except that
in cases where the NCP is providing insurance for the child, it will be important to ensure
that any changes in responsibility do not interrupt coverage. In addition, it will be
important to review which parent is claiming the tax deduction (normally the CP unless
transferred to the NCP by agreement or court order) and ensure it is being given to the CP
unless there are written arrangements for the NCP to claim the deduction and assume full

responsibility for the health insurance.

Summary

In most cases, it will make most sense to order the custodial parent to provide a child’s
health insurance through a public program or the CP’s (or step-parent’s) employer. The
NCP will be ordered to provide health insurance coverage only when a stable source can
be identified, and/or the CP is unable to obtain adequate and affordable insurance on
his/her own. This is a major paradigm shift for the IV-D program, but will provide
improved coverage for children while lessening administrative burdens on IV-D agencies
and employers. Below is a flow diagram depicting how medical support obligations will be

established under this strategy.
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General principles:

1) CP receives tax exemption unless
otherwise agreed by the parties and NCP
provide stable insurance coverage

2) Only order NCP to provide coverage if it is
verified as currently available and addressed
in child support calculation.

3) Defer to IRS enforcement in majority of
cases
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Medical Support in Today’s Child Support Guidelines and
The Affordable Care Act

First and foremost, this article does not —and cannot— provide a clear direction for
medical child support under the Affordable Care Act (ACA) (only Congress and rule
makers can). What this article does is describe how states currently address medical
support in their child support guidelines and how these provisions compare to ACA
provisions. In short, this article documents “what is” with the hope that policymakers use
it to find the appropriate path for medical child support in the future.

Introduction

As recently pointed out by Federal Office of Child Support Enforcement (OCSE)
Commissioner Vicki Turetsky, despite the major changes caused by the ACA, the child
support community

...will continue to keep doing what we are doing—what our statute directs us to do,
which is to provide for child health care coverage in child support orders.*

The federal statute? makes no mention of medical support within the guidelines, but
federal regulation does. Specifically, federal regulation requires that a state’s child
support guidelines address:

How the parents will provide for the child(ren)’s health care needs through health
insurance coverage and/or through cash medical support in accordance with 8303.31 of
this chapter.®

Section 303.31 requires state child support agencies to petition the court to include an
order for private insurance— if it is accessible to the child and reasonable in cost to the
parent providing the private insurance— in newly established or modified child support

! Turetsky, Vicki (August 2013). “What Is Our Medical Support Road Map?,” Child Support Report.
Retrieved from: http://www.acf.hhs.gov/sites/default/files/programs/css/csr1308.pdf

% Nonetheless, the guidelines regulation helps states meet the statutory requirements for state child
support agencies to “...petition and enforce medical support included as part of a child support order,
whenever health care coverage is available to the noncustodial parent at a reasonable cost. . .” and, for
“all child support orders . . . [to] include a provision for medical support for the child to be provided by
either or both parents, and shall be enforced, where appropriate, through the use of the National Medical
Support Notice. . .” The guidelines provision is contained in Title IV-D 8467(a) of the Social Security Act
(42 U.S.C. 651 et seq) while the other provisions are contained in 8452(f) and 466(a)(19), respectively.
Retrieved from: http://www.ssa.gov/OP_Home/ssact/title04/0467.htm

® Title 45, Public Welfare, C.F.R § 302.56(c)(3). Retrieved from: http://www.ecfr.gov/cgi-
bin/retrieveECFR?gp=&SID=d829d9fb6969a2402303f45c14097e61&r=PART&N=45y2.1.2.1.3#45:2.1.2.1
.3.0.1.28



orders.* Section 303.31 also defines health insurance and cash medical support and
provides for state discretion in their definitions of “accessible” and “reasonable cost.”

State Provisions for Medical Support

All states provide for medical support in state statute, administrative rule, court rule, or a
combination For example, lowa provides that:

The court shall order as medical support for the child a health benefit plan if
available to either parent at the time the order is entered or modified. A plan is
available if the plan is accessible and the cost of the plan is reasonable.”

The medical support provisions of most states are similar to those of lowa except that
the term “health insurance” is typically used instead of “health benefit.” Few states use
the term “healthcare coverage,” which is actually what is in federal statute.®

State definitions of a health benefit/insurance are generally broad and mimic what is in
federal regulation.” The broad wording often encompasses more than a parent’s
employer-sponsored insurance. For example, it encompasses insurance available from
union membership in most states or insurance available through a step-parent in a few
states. In all, states vary in the scope and depth of their definitions. Based on the
author’s knowledge, no state explicitly identifies health insurance marketplaces (i.e., the
exchanges) as a health benefit/insurance, although most states have a blanket phrase
that includes other types of coverage. Insurance available from an exchange could be
interpreted as coverage through a state’s blanket phrase.

The author also knows of no state medical support provisions that define Medicaid or
CHIP as a health benefit/insurance. To the contrary, Minnesota (which uses the term,
“healthcare coverage” in its guidelines) explicitly excludes any form of public coverage
in its definition.® Texas and New York take another unique approach. Although they
prioritize private insurance as the source of the child’s medical support, Texas
guidelines provide that if the court finds that neither parent has accessible insurance
available at a reasonable cost, the court shall order the custodial parent to apply for
Medicaid/CHIP on the child’s behalf.® New York has a similar provision. In general,
however, it is rare for a state’s child support guidelines to provide that a parent can be
ordered to apply for Medicaid or CHIP.

*Title 45, Public Welfare, C.F.R. § 303.31. Retrieved from: http://www.ecfr.gov/cgi-bin/text-
idx?SID=d829d9fb6969a2402303f45c14097e61&node=45:2.1.2.1.4&rgn=div5#45:2.1.2.1.4.0.1.16
® |A Code §252.E.1A.3 Retrieved from:
http://search.legis.state.ia.us/nxt/gateway.dll/ic?f=templates&fn=default.htm

® The Social Security Act (42 U.S.C. 651 et seq). Title IV-D §452(f) and 466(a)(19). Retrieved from:
http://www.ssa.gov/OP_Home/ssact/title04/0452.htm

" Title 45, Public Welfare, C.F.R. § 303.31 (a) (2). Retrieved from: http://www.ecfr.gov/cgi-bin/text-
idx?S1D=d829d9fb6969a2402303f45c14097e61&node=45:2.1.2.1.4&rgn=div5#45:2.1.2.1.4.0.1.16
8MN Statutes Ch. 518A. Retrieved from: https://www.revisor.leg.state.mn.us/statutes/?id=518A.41
° For example, see Texas Title 5, Chapter 154, Sec. 154.182 (b-2). Retrieved from:
http://www.statutes.legis.state.tx.us/Docs/FA/htm/FA.154.htm



Orders to Provide Insurance

Most states wrap the provision to carry insurance for the child into the financial child
support order, although there are a few states that require two separate orders: one for
financial child support, and one for health insurance and/or the child’s uninsured
medical expenses. In all, many child support orders contain provisions requiring one or
both parents to provide health insurance for the child. Although national counts conflict,
there are indisputably millions of child support orders with provisions for medical child
support, specifically, orders that require parents to provide health insurance coverage
for the child.™®

Most states will order private insurance even if it is not available to either parent at the
time the child support order is established. These orders typically provide that in the
future, if private insurance becomes available to a parent, the child shall be enrolled in
that insurance if it is accessible and reasonable in cost. Figure 1 shows examples of
this type of standardized language from two states.

Figure 1: Examples of Standardized Language that Provides the Child Shall Be Enrolled in the Parent’s

Health Insurance if Insurance Becomes Available in the Future

Californiall [0The parent ordered to pay support [J The parent receiving support must (1)
provide and maintain health insurance coverage for the children if available at
no or reasonable cost and keep the local child support agency informed of the
availability of the coverage (the cost is presumed to be reasonable if it does
not exceed 5% of gross income toad a child); (2) if health insurance is not
available, provide coverage when it becomes available; . . .

Vermont12 Private health insurance is currently unavailable to either parent at a
reasonable cost. If private health insurance becomes available to either
parent at a reasonable cost, that parent shall be responsible for providing and
maintaining health insurance for the minor child(ren). Either parent may
request a hearing to determine whether the cost of health insurance is
reasonable.

The use of such language helps states meet the federal statutory timeline for issuing a
National Medical Support Notice (NMSN) once a parent’s employer is identified from the
state’s directory of new hires. It also facilitates swift enrollment of a child in a parent’s
employer-sponsored insurance when a parent changes employment without having to

1% The data reports based on the Current Population Survey (CPS) and the Federal Office of Child
Support Enforcement (OCSE), albeit different measurement methods and of different populations, range
from 3.6 million to 6.7 million awards that include an order for insurance. The CPS data is available from:
Grall, Timothy, (2011). Custodial Mothers and Fathers and Their Child Support: 2009. Current Population
Reports P60-240, U.S. Census, Washington, D.C. p. 11.Retrieved from:
http://www.census.gov/prod/2011pubs/p60-240.pdf. The OCSE data is available from: U.S. Department
of Health and Human Services, Office of Child Support Enforcement, (2013), Office of Child Support
Enforcement FY 2010 Report, Washington, D.C. Table 36, Retrieved from:
http://www.acf.hhs.gov/programs/css/resource/fy2010-annual-report-table-36

1 Judicial Council of California. Stipulation and Order (Government). Form FL-625 [Rev. July 1, 2011].
Retrieved from: http://www.courts.ca.gov/documents/fl625s.pdf

12 State of Vermont Superior Court. Child Support Order. Form 802. Retrieved from:
https://www.vermontjudiciary.org/eforms/Form%20802.pdf



modify the order. The NMSN is essentially a qualified medical child support order
requiring that the employer enroll the child in the parent’s employer-sponsored
insurance even if the child does not reside with the insured parent, the parents were
never married, or the parent does not claim the child as dependent for tax purposes.™

Obviously, the parent ordered to provide insurance through a medical child support
order may not be the same parent that faces the ACA penalty for not maintaining
healthcare coverage for the children. ACA provides that the parent claiming the child
as a dependent for federal income tax purposes is the parent responsible for obtaining
and maintaining healthcare coverage for the child. Exacerbating this issue is that some
child support orders (and child support guidelines such as Arizona’s**) provide that the
nonresidential parent will claim all or some of the children as dependents for tax
purposes. The federal government has recently released new rules that can relieve
these situations.™ Specifically the rule allows an exemption from the penalty if:

.. .a child who has been determined ineligible for Medicaid and CHIP, and for
whom a party other than the party who expects to claim him or her as a tax
dependent is required by court order to provide medical support. We note that
this exemption should only be provided for the months during which the medical
support order is in effect . . ..

Definitions of Accessible and Reasonable-Cost Insurance

Since 2008, federal regulation provides that states consider whether the insurance is
accessible to the child and the cost of the insurance is reasonable.*® Specifically, the
cost of the child’s health insurance is deemed reasonable if it does not exceed 5
percent of the parent’s gross income, but a state may develop its own income-based
standard that is appropriate for its state. The federal regulation was in response to
escalating health insurance premium costs and the affordability of premium costs. The
five-percent threshold was borrowed from the Child Health Insurance Program (CHIP),
in which federal regulations provide that the CHIP cost-sharing (e.g., premiums and co-
pays) cannot exceed five-percent of the CHIP family’s income.

13 More information about qualified medical support orders can be found at the U.S. Department of Labor
(n.d.) Qualified Medical Child Support Orders, Retrieved from:
http://www.dol.gov/ebsa/publications/gmcso.html

% Arizona Supreme Court (2011). Administrative Order 2011-46. p. 21. Retrieved from:
http://www.azcourts.gov/Portals/31/GuideSched10072011.pdf

'* Cohen, Gary (June 26, 2013). “Guidance on Hardship Exemption Criteria and Special Enroliment
Periods.” [Online.] Center for Consumer Information and Insurance Oversight, Centers for Medicare and
Medicaid Services, U.S. Department of Health and Human Services, Retrieved from:
http://www.cms.gov/CClIO/Resources/Regulations-and-Guidance/Downloads/exemptions-guidance-6-26-
2013.pdf

'8 U.S. Department of Health and Human Services Administration for Children and Families (ACF),
(2008), “Child Support Enforcement Program; Medical Support: Final Regulation.” Federal Register, Vol.
73, No. 140 (July 21, 2008, pp. 42416-42442). Retrieved from: http://www.gpo.gov/fdsys/pkg/FR-2008-
07-21/html/E8-15771.htm



As of 2010, 23 state guidelines or medical support provisions provide a definition for
accessible insurance.!” The definitions vary among states. Some are very specific
definitions (e.g., consider the number of miles or minutes between the child’s primary
residence and primary healthcare provider).

As of January, 2013 30 states have adopted a percentage-of-income based standard
for determining whether the cost of a child’s health insurance is reasonable to the
parent providing the insurance. As shown in Figure 2, most states have adopted the
five-percent threshold and a few states have adopted lower or higher percentages.
Some states with net-income guidelines relate their threshold to net income rather than
gross income (e.g., South Dakota). There are also several states that use gross income
for the reasonable-cost threshold, but define gross income for the calculation of financial
child support differently (e.g., New York).

Figure 2: Percentage-of-Income Thresholds for Reasonable-Cost
Insurance in States' Guidelines or Medical Support Provisions
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The reasonable-cost percentages in state medical support provisions are generally less
than the effective maximum cost of coverage through healthcare exchanges (i.e., 9.5
percent of modified adjusted gross income)*® and 8 percent, which is the threshold for
exemption from the ACA penalty for non-compliance with mandatory insurance.*®
Nonetheless, it is important to note that the reasonable-cost percentages apply to the

" In some states, the medical support provisions are separate from statute. lowa is a case in point. Its
9uide|ines are set by court rule but its medical support provisions are in statute.

®A good summary of the ACA provisions is provided by the Kaiser Family Foundation, (2013) Focus on
Healthcare Reform: Summary of the Affordable Care Act. Retrieved from
http://kaiserfamilyfoundation.files.wordpress.com/2011/04/8061-021.pdf

19 See Kaiser Family Foundation (n.d.), The Requirement to Buy Coverage Under the Affordable Care Act
for a simple explanation of the penalty. Retrieved from: http://kff.org/infographic/the-requirement-to-buy-
coverage-under-the-affordable-care-act/



child’s share of the insurance premium, whereas the ACA percentages relate to the
premium for an individual or an entire family. So, for medical child support purposes, if
a single parent obtains insurance for two children, the children’s share of the premium is
the difference between the costs for single and family coverage. Historically, since cost
information about single and family coverage is often unavailable, many state guidelines
provide that the child’s share of the premium can be determined by prorating the
premium across the number of covered individuals. An unexpected benefit of the
healthcare exchanges is that the automated calculators that have a data field for family
size can ease the calculation of the child’s share of the premium.

Cash Medical Support

The 2008 medical support rules call for child support agencies to petition for cash
medical support when accessible private health insurance is not available to parents at
a reasonable cost. It also defines cash medical support:

[A]Jn amount ordered to be paid toward the cost of health insurance provided by a
public entity or by another parent through employment or otherwise, or for other
medical costs not covered by insurance.?

States’ interpretations and applications of cash medical support vary widely. As of
2010, the guidelines or medical support provisions in 16 states provide an explicit
definition of cash medical support. Several states provide that cash medical support is
to be paid to the state Medicaid agency when the child is enrolled in Medicaid. Some of
these states (e.g., lowa, Ohio, and Texas) also routinely order and collect this type of
cash medical support. Among these states, Texas stands out for its substantial
collections. In 2006, Texas collected over $10 million in cash medical support to offset
Medicaid costs.?* Ordering cash medical support that is distributed to the Medicaid
agency, however, is not the norm among states.

States also fulfill the cash medical support requirement through their base guidelines
amounts because they include some of the child’s medical expenses.?? In addition,
states have fulfilled the requirement by ordering the parents to share in the financial

responsibility of any out-of-pocket medical expenses incurred for the child.

Out-of-Pocket Healthcare Expenses

% Title 45, Public Welfare, C.F.R. § 303.31(a)(1). Retrieved from: http://www.ecfr.gov/cgi-bin/text-
idx?SID=d829d9fb6969a2402303f45c14097e61&node=45:2.1.2.1.4&rgn=div5#45:2.1.2.1.4.0.1.16

2 Greg Abbott, (n.d.) How the AG Helps Parents Meet Their Children’s Medical Needs, Texas Attorney
General. Retrieved from: https://www.oag.state.tx.us/agency/weeklyag/2006/0306csd_medical.pdf.

2 This approach appears to be consistent with federal regulations. See response to comment 1 on p.
42419, U.S. Department of Health and Human Services Administration for Children and Families (ACF),
(2008), “Child Support Enforcement Program; Medical Support: Final Regulation.” Federal Register, Vol.
73, No. 140 (July 21, 2008, pp. 42416-42442). Retrieved from: http://www.gpo.gov/fdsys/pkg/FR-2008-
07-21/html/E8-15771.htm



Most state guidelines provide for two types of out-of-pocket healthcare expenses. One
type is a nominal amount of out-of-pocket healthcare expenses that is included in the
base guidelines formula or child support schedule. It is intended to cover routine and
ordinary healthcare expenses that are typical for children (e.g., co-pays for well visits
and some over-the-counter medicines such as cough syrup). Over half of the states
include $100 or $250 per child per year or a similar amount for these expenses in their
base guidelines calculation. The other type is for extraordinary, out-of-pocket healthcare
expenses. This includes recurring expenses (e.g., asthma treatments) or future
expenses if they occur (e.g., the out-of-pocket expense for an emergency room visit).
Most state guidelines prorate these expenses between the parents. If they are
recurring and known at the time of order establishment, the nonresidential parent’s
prorated share is added to the base award amount. For future expenses, the order will
state each parent’s percentage share (e.g., the custodial parent is responsible for 50
percent and the nonresidential parent is responsible for 50 percent). The parent
incurring the expense notifies the other parent to recoup that parent’s share directly. If
the other parent does not pay, the out-of-pocket expenses can be reduced to a
judgment, and only then can child support enforcement actions be taken. Some state
guidelines (e.g., Michigan and Texas) impose timeframes and other requirements for
reporting and recouping out-of-pocket healthcare expenses.

Full implementation of ACA will change the amount of out-of-pocket medical expenses
that families typically incur for their children. The change will vary by income level.
Children covered by Medicaid will have no expense and some higher income families
with private healthcare coverage will face high deductibles. Medicaid assesses no
premiums, co-pays, or other cost sharing for children’s health services. ACA provides
that beginning in 2014, the maximum out-of-pocket limits for most qualified plans will be
$12,700 for families.?

More children will be eligible for Medicaid beginning in 2014. Over a half million
children alone will be newly eligible in 2014 because ACA expands Medicaid eligibility
for older children from 105 to 138 percent of the federal poverty level (FPL).>* As of
2014, Medicaid income eligibility will range from 138 to 380 percent of FPL (about
$37,02(230 to $74,000 per year for a family of three) depending on the state and age of the
child.

2 Andrews, Michelle (July 9, 2013). “In Addition To Premium Credits, Health Law Offers Some
Consumers Help Paying Deductibles And Co-Pays,” Kaiser Health News. Retrieved from:
http://www.kaiserhealthnews.org/features/insuring-your-health/2013/070913-michelle-andrews-on-cost-
sharing-subsidies.aspx

% Prater, Wesley (2013). Aligning Eligibility for Children: Moving the Stairstep Kids to Medicaid. Kaiser
Family Foundation, Menlo Park, California. Retrieved from: http://kff.org/report-section/aligning-eligibility-
for-children-moving-the-stairstep-kids-to-medicaid-issue-brief/

% The Henry J. Kaiser Family Foundation, (n.d.) “Medicaid and CHIP Income Eligibility Limits for Children
at Application, Effective January 1, 2014: State Health Facts, Retrieved from: http://kff.org/health-
reform/state-indicator/medicaid-and-chip-income-eligibility-limits-for-children-at-application-effective-
january-1-2014/



States’ CHIP income eligibility thresholds are often slightly higher than Medicaid’s.
States may assess nominal premiums, co-pays, or other cost sharing for CHIP. A
recent study using 1999 data found that 72.9 percent of all child support-eligible children
are Medicaid or CHIP eligible, and the proportion is even higher (81.3 percent) among
child support-eligible children lacking health insurance.”® Another study using 2009
data found that 63 percent of IV-D custodial-parent families and 17 percent of non-1V-D
custodial-parent families receive Medicaid.?’ The study did not note the percentage
enrolled in CHIP. National data, however, shows that 84.8 percent of all children
eligible for Medicaid or CHIP in 2011 were indeed enrolled.?

Low-income families ineligible for Medicaid or CHIP may be eligible for ACA cost-
sharing subsidies that will reduce deductibles, co-payments, co-insurance and total out-
of-pocket expenses. High-income families, however, may face relatively high
deductibles. The extent to which out-of-pocket healthcare expenses on behalf children
will reach these limits is unknown. ACA prohibits cost sharing for many preventive
healthcare services, so out-of-pocket healthcare expenses will be less if the children are
generally healthy and do not use emergency room services or need other healthcare
services subject to cost sharing.

Healthcare Expenses in the Calculation of the Award

In all, there are four ways that healthcare expenses affect the amount of the child
support award. One way is the amount of ordinary, out-of-pocket healthcare expenses
included in the child support schedule. States that include none of these expenses
generally have lower child support schedules than those that do. As identified earlier,
most states include some healthcare expenses in their base guidelines formula or
schedule.

Another way is the treatment of the cost of providing insurance for the child. Most state
guidelines prorate the actual cost of the child’s health insurance between the parents
and add or subtract the prorated amount to the base guidelines amount. If the custodial
parent pays the premium, the total amount owed by the nonresidential parent is more
than the base support calculation. If the nonresidential parent pays the premium, the
final award amount is less than the base support calculation. There are also twelve
state guidelines that deduct the premium from the parent’s income. In effect, a larger
premium reduces the amount of income available for financial child support.

% McMorrow, Stacey, et.al. (2011), Health Care Coverage and Medicaid/CHIP Eligibility for Child Support
Eligible Children, Research Brief prepared for the U.S. Department of Health and Human Services,
Assistant Secretary for Planning and Evaluation, Urban Institute, Washington, D.C. Retrieved from
http://aspe.hhs.gov/hsp/11/HealthCare-ChildSupport/rb.pdf.

2 Lippold, Kye and Sorensen, Elaine (2013). Characteristics of Families Served by the Child Support (IV-
D) Program: 2010 Census Survey Results, Urban Institute, Washington, D.C. p. 6. Retrieved from:
http://www.acf.hhs.gov/programs/css/resource/characteristics-of-families-served-by-the-child-support-iv-
d-program-2010

% Jnsurekidsnow.gov (n.d.), Medicaid/CHIP Participation Rates. Retrieved from:
http://www.insurekidsnow.gov/professionals/reports/index.html



The third and fourth ways consist of provisions for cash medical support and the child’'s
uninsured medical expenses, which were discussed previously. Specifically, orders for
cash medical support can add to the nonresidential parent’s financial obligation. Orders
for recurring, uninsured medical expenses can also add to the nonresidential parent’s
financial obligation. In practice, however, few orders are adjusted for recurring medical
expenses. This trend may reflect that the child does not have a known medical
condition or that there are significant recurring medical expenses at the time that the
order is established. Nonetheless, orders for future uninsured medical expenses are of
concern particularly in cases in which the children are covered by insurance plans with
high deductibles. If these orders go unpaid, there will be a greater need for child
support enforcement.

Conclusions

In general, medical child support provisions in state guidelines are based on pre-ACA
statutes and regulations and on outdated data regarding medical costs. Some of the
regulations affecting child support guidelines actually stem from federal statutes that are
detailed requirements for the establishment and enforcement of IV-D medical support
orders while the child support guidelines apply to all orders regardless of IV-D status.
OCSE promises new regulations, but their release is still pending. A complete review
(and possible overhaul) of both federal statutes and regulations affecting medical child
support is warranted. A clear federal direction is needed before states can revamp their
medical child support provisions. Millions of children and parents are affected by
medical child support orders. They deserve orders that are just and appropriate for their
individual case circumstances, including their actual access to affordable and quality
healthcare coverage, as well as appropriate for the new healthcare landscape of the
post-ACA world.

An active member of NCSEA, Jane is a research associate/economist with Center for Policy Research in
Denver. She has over 20 years of experience reviewing and updating state child support guidelines.
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