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Federal Law Requirements  
 Federal Medicaid Program 

– Liens allowed prior to death (TEFRA,1982)  
– States required to carry out Medicaid recovery program. 

(OBRA, 1993) 
– Requirement that the state be named a beneficiary on 

annuities. (DRA, 2005) 
– A deceased’s individual's estate shall include all real and 

personal property and other assets as defined in State’s 
probate law. (42 USC §1396p(b)(B)(4)) 

 A claim is allowed only when an individual is 1) 55 years of age and older, 
and 2) is institutionalized with no reasonable expectations of being 
discharged.  (42 U.S. Code §1396p) 
– Recovery is not allowed when the recipients is survived by 1) a 

community spouse, 2) a sibling resides in the home for a year, and 3) a 
child resides in the home for 2 years and provided care.  

 

 
 
 
 

 



State Law Requirements 
– Same estate definition as the federal law. (§524.1-201) 
– In 2003 and 2009, Minnesota expanded the definition of “estate” as 

allowed under federal statute. 
• It clarified the ability to recover in the estate of the surviving spouse.  

It recognized marital property interest as a legal title interest for 
purposes of MA estate recovery. 

• It limited recovery to the value of property in the estate that was 
marital property or jointly owned property at any time during 
marriage 

– A claim is allowed when the MA recipient was 1) over 55 years of age, 
and 2) of any age residing in a MA institution for 6 months or longer  
and could not reasonably be expected to return home.  

– A claim is delayed if survived by a surviving spouse, or a child under the 
age of 21, or a child of any age who is permanently disabled.  
 



Minnesota Liens 
 Two types of liens are used in MN 
1. TEFRA/pre-death liens: Known in MN as MA liens. Allowed to 

encumber real property while the recipient is alive and in a 
LTC facility.  Certain restrictions apply. 

2. Post-death lien: In MN known as Notice of Potential Claims 
(NPCs).  Created to recover against real estate                                               
that would be outside of probate (life estate, joint tenancy).  
Can be filed for post death recovery. 
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MA Liens 

 Covered under Minnesota Statute §514.980-
§514.985. 
– Filed by DHS Special Recovery Unit after a 

request is sent by the County 
 Allowed when an individual received MA and 

owns property in Minnesota on or after the time 
when: 
– Recipient was institutionalized in a LTCF 
– Inpatient in a hospital 
– ICF-DD 
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MA Liens 
 The lien applies to life estates and jointly owned 

interest in land  
– (collection after the recipient death is only allowed 

on life estate and jointly owned interest created on 
or after August 1, 2003).  

 A statute authorizing liens to recover Alternative 
Care payments are repealed effective July 1, 
2005.   
– However, this does not affect county’s ability to file 

claims in estates to recover AC payments for 
services provided to deceased recipients on and 
after July 1, 2003. 7 



MA Liens 
 A MA lien attaches to and becomes enforceable 

against specific real property as of the date all 
of the following conditions have been met:  

1. The Department has made MA payments on 
behalf of the recipient; 

2. The Department has obtained verification from 
the recipient’s attending physician that the 
recipient cannot reasonably be expected to be 
discharged and return home;  
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MA Liens 
Enforceable (con’t) 
3. The recipient has been provided with notice of 

the lien and an opportunity for an 
administrative hearing under Minn. Stat. § 
256.045; 

4. The lien notice has been filed in the county 
recorder’s office or memorialized on the 
certificate of title for the property; and 

5. All restrictions against the enforcement of the 
lien have ceased to apply 
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MA Liens 
 Exceptions: 

– It is a homestead of the recipient’s spouse; 
– It was the homestead of the recipient and the following 

people reside in the property: 
• Recipient’s child who is under 21; 
• Recipient’s child who is permanently disabled, regardless of age;  
• Recipient’s child who is blind, regardless of age 
• A sibling who resided in the decedent MA recipient’s home at least 

one year before the decedent’s institutionalization and continuously 
since the date of institutionalization; or 

• A child who resided in the recipient’s home for at least two years 
immediately before the recipient’s institutionalization and 
continuously since the date of institutionalization and who establishes 
that they provided care to the recipient and that the care was 
provided prior to institutionalization and that the care permitted the 
recipient to remain in the home rather than the institution.  
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MA Liens 

 A MA lien lapses and/or becomes 
unenforceable against a property it 
describes after ten years from the date it 
attaches.   
–The Department may renew the lien for 

an additional ten years from the date it 
would otherwise expire.   
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Notice of Potential Claim (NPC) 
 

 An NPC lien arises when the Department 
makes MA payments on behalf of the MA 
recipient. 

 The NPC may be filed anytime before or within 
one year after the MA recipient dies.   
– A NPC filed prior to the recipient’s death shall 

not take effect and shall not be effective as 
notice until the recipient dies.   

– An NPC filed after the recipient dies shall be 
effective as a lien from the time of filing.                                     
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Notice of Potential Claim (NPC) 
 

 The Department may file an NPC with 
respect to a person’s interest in real 
property located in Minnesota whenever it 
has an actual or potential claim for 
recovery under Minn. Stat. § 256B.15. 

 An NPC applies to all real property the 
recipient holds interest in; this includes life 
estate and jointly held interest in land 
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Notice of Potential Claim (NPC) 
 If the recipient died single and a claim could be filed 

under 256B.15, then an NPC can be filed and 
collected upon against the interest in the real property 
owned by the recipient.  

 An NPC may be filed on the interest in real property of 
a deceased recipient that is survived by a spouse, 
minor child, or a child of any age who is totally and 
permanently disabled according to SSI criteria.  
– However, the NPC can not be enforced or collected 

upon until after the exemption no longer applies. 
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Notice of Potential Claim (NPC) 
 An NPC may be filed on the interest in real 

property of a deceased recipient that is survived 
by a child who resided in the decedent medical 
assistance home for at least 2 years 
immediately before the date of 
institutionalization of the parent and who 
established they provided care which permitted 
the parent to reside at home rather than the 
institution.   
– The NPC may not enforced or collected upon until 

after the exemption no longer applies or on the sale 
of the property.   
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Notice of Potential Claim (NPC) 

 An NPC may be filed on the interest in 
real property of a deceased recipient that 
is survived by a sibling who resided in the 
deceased recipient’s home at least 1 year 
before the decedent’s institutionalization 
and continuously through out.   
–The NPC may not enforced or collected 

upon until after the exemption no longer 
applies or on the sale of the property.  
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Notice of Potential Claim (NPC) 
 The NPC shall constitute a lien in favor of 

DHS against the recipient’s interests in the 
real estate it describes for a period of 20 
years from the date of filing or the date of 
the recipient’s death, whichever is later.   

 All amounts a county receives to satisfy 
an NPC must be forwarded to DHS for 
deposit in the state treasury.  Counties 
may not retain any part of any amount 
they receive by any means in payment of 
an NPC. 
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Lien Process 

 Filing liens start at the county level through 
completing an MA lien worksheet (DHS 
3203) and sending it to SRU 



MA Lien Worksheet 

 Information needed on the worksheet 
to start the MA Lien / NPC process 
 
– MA Lien – as much information as possible, 

including required documents 
– NPC – exemption or date of death along with 

required documents 



 



Lien Worksheet 

 The process: 
– SRU (recovery unit) receives a lien work 

sheet (DHS-3203) requesting lien to be filed, 
the recipient owns interest in real property in 
MN 
• Include a copy of the deed 
• Include a tax statement 
 



Parcel / Tax Information 



Legal descriptions 
from 4 deeds 
 

 



Ownership interest 

 



Lien Worksheet 

 The Process (continued): 
– SRU reviews and verifies recipients’ personal 

information; investigates if a lien can be recorded 
against the recipient’s interest in real property 

 
– If yes, SRU enters all information into the database 

and the file is created  



Lien Worksheet 

 Process (continued): 
– If it is a MA lien: 

SRU sends a letter to the recipient’s attending physician 
to verify that the recipient is not expected to return home.  
After SRU receives verification, a lien is created and 1st 
notice of lien imposition is sent by mail to the recipient or 
authorized representative and a copy to the county case 
manager 

– If not an MA lien: 
The case manager is contacted about why a lien cannot 
be filed 

 

 



General Letter 
of Explanation 
 
 

 



MA Lien 





Lien Worksheet 
 Process (continued) – if an MA lien: 

• File is dated 30 days from receipt of the certified 
card. Interested parties have 30 days to appeal the 
lien.  

 
• After 30 days have passed with no appeal, the lien 

is mailed to the county recorder.  SRU does not 
notify the county case manager when the lien is 
actually mailed to the recorder.   

 
 



Lien Worksheet 
 Process (continued):   NPC 

If an NPC is required instead of an MA lien:  
 
• A copy of the NPC with a cover letter is mailed to the 

recipient, the authorized representative and county case 
manager. Original is sent to the county recorders office. 

• The NPC becomes a lien only after the MA recipient dies 
and can be filed up to one year from the recipient’s death. 

• The NPC is governed by Statute 256B.15 and has a 
much greater potential for exceptions than the MA Lien. If 
the county has filed a claim in the estate of the deceased 
MA client. The State delegates the authority to recover 
the MA expenditures back to the county.  
 

 
 



Basic Recovery Process  
when there is a lien 

 A title search is done that reveals our lien or 
other interested parties know there is a lien 

 Our office is contacted and we ask: 
– What’s the purchase price? 
– If the sale price has a large divergence from the 

estimated market value (EMV) we ask if an 
appraisal has been done.  

– When is the property closing? 
We request a HUD 1 or settlement statement to 
determine the correct reimbursement amount.  



Basic Recovery Process 
  

SRU: 
 Reviews the HUD (all reasonable costs associated 

with the sale are generally allowed) 
 Compares the net sale proceeds with the amount 

that has been paid by MA (claims) for the 
recipients care and recover the lesser of the 
amounts 

 Sends a payoff letter to the realtor, title company, 
family or attorney   

 Receives the check and releases the lien  
 Notifies the case manager of the recovery  



Undue Hardship Waivers 
 What constitutes undue hardship: The claim 

can only be satisfied by the sale of the asset 
in question and the following occurred at 
least 180 days prior to death continued 
through the date the hardship is finally 
granted.   
– Assets are used by applicant to produce income 

in trade, profession or occupation; 
– Assets are necessary part of applicant’s trade, 

profession or occupation;  
– Trade, profession or occupation is applicant’s 

sole source of income; AND 
– Applicant has worked continuously and 

exclusively in trade, profession or occupation. 



Undue Hardship Waivers 

 Waiver exists if an estate claim could not be paid 
except by a sale of decedent’s real estate and: 
– Applicant actually and continuously occupies the real 

estate as his/her only dwelling place for at least 180 
days before decedent’s death and continues to occupy 
dwelling through the date the hardship is granted; AND 

– Real estate was classified as homestead property for 
tax purposes pursuant to Minn. Stat. § 273.124 through 
the entire time referred to above.  

 This is determined on a case-by-case basis.  A 
written statement from the applicant stating how 
long he/she resided there, how the utilities are 
titled, and checking with the recorder’s office.   
 



Undue Hardship Waivers 

 Actions which exclude a waiver:  
– Illegally divested or diverted assets in order to 

avoid recovery; or  
• The hardship can not be created by 

the applicant 
• If granted, the waiver must benefit the 

applicant 



Undue Hardship Waivers 

 Not considered an undue hardship: 
– Sibling who lives in homestead at least one year 

before recipient’s institutionalization and 
continuously since date of institutionalization; or 

– Child or grandchild who lives in homestead at 
least two years before institutionalization and 
continuously since date of institutionalization 
and who can establish by a preponderance of 
evidence that care permitted recipient to reside 
at home. 

 Considered exception to immediate recovery 
from an individual’s homestead 



Undue Hardship Waivers 

 Using 42 USC 1396p, Hardship Waivers, 
CMS provided guidance on what can be 
recovered in an American Indian and 
Alaska Native’s estate within State 
Medicaid Manual 3810. 

 Minnesota followed by providing guidance 
under the Department’s Health Care 
Manual at 19.50 
– Mirrors the federal guidance 

 



Undue Hardship Waivers 

 Procedure: 
– Notice of an MA claim filed in an estate must 

be given to all heirs or devisees of the 
decedent whose identity can be discovered. 

• Must include procedures for applying for a 
hardship waiver 

• Counties must make a reasonable effort to learn 
the names and current addresses of each of the 
decedent’s heirs and devisees.   



Undue Hardship Waivers 

 Contents of the Notice of Claim 
– Statement of claim 
– Notice of right to apply for hardship 
– Statement of what constitutes undue hardship 
– Procedures and Instructions for application of 

undue hardship 
– Information regarding appeal rights and 

procedures 
 



Recovery on Trusts and 
Annuities  

 Revocable Trusts or Living Trusts 
– A client-funded trust is revocable if the grantor reserves the right to 

revoke, cancel, rescind, repeal the trust. The corpus is counted as 
available to the client.  

– It does not avoid an MA claim.  These trusts most commonly contain a 
provision that directs the trustee to pay all claims and expenses at the 
grantor’s death. 

– When the grantor in a conveyance personally reserves, for the grantor’s 
own benefit, an absolute power to of revocation, such grantor is still the 
absolute owner of the estate conveyed, so far as the rights of creditors 
and purchasers are concerned. (Minn. Stat. § 502.76). 

– Open probate, order to allow assets in trusts into probate.  County may 
have to create a civil lawsuit in district court to get a judgment against 
the trust. 

 
 



Recovery on Trusts and 
Annuities  

 Special Needs Trust 
– The trust must specify that upon termination of the trust, 

DHS will receive all amounts remaining in the trust up to 
an amount equal to the total benefits paid through Medical 
Assistance (MA) on the beneficiary’s behalf.  

 Pooled Trusts 
– The trust must specify that upon termination of the trust, 

DHS will receive all amounts remaining in the beneficiary’s 
sub-account that are not retained by the trust up to an 
amount equal to the total medical expenses paid through 
Medical Assistance (MA) on the beneficiary’s behalf.  

 
 



Special Needs & Pooled Trusts Verification & Annual 
Accounting Requirements  

 Verification at Application  
– Once you/or county attorney determines that the 

trust is an SNT or Pooled trust, request a copy of 
the trust instrument and most recent trust 
accounting. 

– Complete the Special Needs/Pooled Trust Referral 
Form (DHS-4759) and send it to the DHS Special 
Recovery Unit (SRU) with a copy of the trust and 
most recent accounting. 

 All recoveries from trusts will go to the State.  
 

 
 
 
 





Recovery on Trusts and 
Annuities  

 Annuities  
– Annuity must name DHS as the Preferred Remainder 

Beneficiary (PRB). 
– As the PRB, DHS may receive up to total amount of MA paid on 

behalf of the individual or the individual’s spouse when a death 
benefits becomes payable under the terms of the annuity 
contract.  

– DHS’s interest is a secondary to any of the following persons 
who have been named a death beneficiary of the annuity: 

• Spouse, if not living in a medical institution; 
• Children who are under the age of 18; and 
• Children of any age who are permanently disabled according to the SSI 

criteria.  

 



Annuity Verification Process 
 Local agencies confirm state is named as the preferred 

beneficiary and send the form to the state.  
 State receives annuity paperwork from the local 

agencies and records the annuity in the state’s 
database.  

 In case the State is not named the beneficiary, the state 
works with the annuity company to have the state named 
as beneficiary. 

 Local agencies or annuity companies inform the state on 
the death of the MA recipient.   

 State sends paperwork to annuity companies to recover 
on the amount designated to the State 



Transfer on Death Deeds 
(TODD) 

 A way to convey real property to one or 
more grantees upon the death of the 
grantor without the cost of probate or 
granting interest prior to death.  

 The interest transferred to the grantee 
after the death of the grantor is subject to 
all encumbrances the property was subject 
to during the grantor’s lifetime, including 
any MA claims not satisfied by the 
grantor’s estate.  



TODDs 

 Any person claiming an interest in the real 
property conveyed by a TODD must apply to a 
county agency where the real estate is located 
for a clearance certificate to release the public 
assistance claim and lien on real property.  

 County can force the sale by petitioning to the 
probate court where the property is located or in 
the county where a probate is pending for an 
order allowing for the sale of the real property, 
and subtracting the MA claim amount from the 
net sale preceeds.   



Affidavit of Collection  

 Right to Collect Claim by Affidavit  
– The state or a county with a claim for 

recovery of MA payments arising under 
Minn. Stat. § 256B. 15 can use the 
affidavit of collection provided for under 
Minn. Stat. § 524.3-1201 to collect the 
deceased recipient’s personal property 
in satisfaction of its claim.   

 



Affidavit of Collection  
 When Right Arises: Extent of Right: The right to collect a 

decedent’s personal property by affidavit: 
1. Arises beginning 30 days after the decedent’s death 
2. Exists only when the decedent’s entire estate consists of 

personal property with a net value of $50,000.00 or less, no 
request for appointment of personal representative is pending or 
has been granted in any jurisdiction and the claimant is entitled 
to payment or delivery of the property. 

3. Extends to the decedent’s personal property in safety deposit 
boxes, their interest in multiple party accounts, nursing home 
accounts, and debts owing to the decedent.    

 Minn. Stat. § 524.3-1201; Minn. Stat. § 55.10; and Minn.  Stat. 
§ 524.6-207 

 



Affidavit of Collection 
 How Recovery is Made:  

– The state or a county with a claim for recovery of MA can collect its claim by 
presenting the party indebted to the decedent or in possession of their personal 
property with a certified copy of the death certificate and duplicate copies of an 
affidavit stating:  

• The net value of the entire probate estate does not exceed $50,0000.00; 
• 30 days have elapsed since the decedent’s death  
• if the property to be turned over is the contents of a safe deposit box, 30 

days have elapsed since the filing of an inventory of the contents of the box 
pursuant to Minn. Stat. § 55.10, Subd. 4(h); 

• No application or petition for the appointment of a PR is pending or has been 
granted in any jurisdiction; 

• The claiming successor is entitled to payment or delivery of the property; 
and 

• If presented to a financial institution with a multiple-party account in which 
the decedent had an interest at the time of death, the amount of the affiant’s 
claim and a good faith estimate of the extent to which the decedent was the 
source of funds or beneficial owner of the account.   

 



MA Collection Incentive  
 

 Recovery of Regular MA 
– Increased federal share equals 50% and non-federal 

share equals 50%.  
– Currently counties are entitled to one-half of the 

nonfederal share of the MA collection from estates 
that are directly attributable to county effort.   

• Participation Rates: Federal: 50%, State: 25%, 
County: 25% 

– Counties are entitled to 10% of the collection from 
Alternative Care directly attributable to the county 
effort.  

 
 



MA Collection Incentive 
MA Expansion (AX) Group 

 From Jan. 1, 2014, 100 % FFP for on-
going operation costs for MA (AX) Group.  

 MA County Recoveries Expansion Group (AX) 
 

Participation Rate Federal % State % County % 

Estate, Recipient Ineligibility (AX) 100.00 0.00 0.00 

Non-Recipient Contribution (AX) 100.00 0.00 0.00 

Recipient Contribution (AX) 100.00 0.00 0.00 



MA Expansion Group 
 The Minnesota Department of Human Services has 
issued a new bulletin: #13-32-09  Financial Information 
to Assist Counties with Preparation of Calendar Year 
2014 Human Services Budgets 
http://www.dhs.state.mn.us/main/groups/pu
blications/documents/pub/dhs16_177289.pdf 

 

http://www.dhs.state.mn.us/main/groups/publications/documents/pub/dhs16_177289.pdf
http://www.dhs.state.mn.us/main/groups/publications/documents/pub/dhs16_177289.pdf


Contact SRU 
Property Liens: 
 A-G Jan Curran    651-431-3154 
 H-M Denise Meyer    651-431-3158  
 N-R Greg Lulic    651-431-3152 
 S-Z Kristen Lorsung  651-431-3115 
History Requests: 
   Dan Mata           651-431-6512 
Policy Questions: 
   Dale Klitzke    651-431-3108 
   Jordana Koja-Volk 651-431-5805 
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