Criminal NonNon-Support
Minn. Stat. §609.375
Presenters:
Robin Finke, Swift County Attorney
and
Jennifer Stanfield, Assistant Carver County Attorney

WHY CHARGE?

REASONS










It is a crime not to support your child(ren).
A County Attorney has a duty to enforce the law. See Minn.
Stat. §388.051
The crime itself is against victims (children),
(children) whom in many
cases are living in poverty or close to poverty.
Children deserve the support of both parents.
Non--support of a child causes harm to the individual family
Non
and society as a whole.
May result in collection of support that you would not have
normally seen.
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IMPORTANT REMINDER!!!!!!!








Criminal Non
Non--Support is not an enforcement tool. Do not
charge a Defendant with criminal non
non--support with the
expectation that you will get compliance and support paid.
You are charging the case because the Defendant is guilty of a
crime. The goal is to punish that individual.
Getting support is a secondary benefit that you hope you
obtain.
This is not criminal contempt! That is a separate charge under
Minn. Stat.§
Stat.§ 588 and is not criminal nonnon-support.

COUNTY PROCESS


Develop a process by which cases are referred to the County
Attorney’s Office for charging.



Decide whether
hether you
o will
ill be using
sing a Support
S pport Officer as the
signatory to a complaint or the use of a Police Investigator.
Using a Police Investigator to interview your Defendant preprecomplaint is the best route to get new information and possible
admission of the crime. Otherwise use of a Support Officer is
fine as well.

REMINDERS!!!






This is a criminal case. You have to prove beyond a reasonable
doubt that the Defendant is guilty. You will need to rely and
use your support officer to gather as much information as
ppossible about the case (or
( the Investigator).
g
)
Once you have all the information, you can determine what
evidence you can use in court.
From there you will need to determine how to get the evidence
entered. Remember this is very different from a civil action.
Don’t get mixed up between civil and criminal procedure.
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ELEMENTS OF THE CRIME
MINN. STAT. §609.375
The Defendant had a legal obligation to provide care and support to
a child or a spouse.
•
The Defendant knew of the obligation to provide support to a child
or spouse.
•
The
Th D
Defendant
f d omitted
i d or ffailed
il d to provide
id courtcourt-ordered
d d child
hild or
spouse support for a period in excess of ________.
•
An act or acts occurred in _____________County or in the County
in which the support obligor resides or in the County where the
Obligee or child resides.
**GUILTY OF A MISDEMEANOR
•

.

GROSS MISDEMEANOR
MINN. STAT. 609.375, SUBD. 2


Guilty of Misdemeanor elements, and
- Violation continues for a period of more than 90 days, but
nor more than 180 days,
da s or
- Arrears total six times the monthly obligation but less than
nine times the monthly support obligation

.

FELONY
MINN. STAT. 609.375, SUBD. 2a


Guilty of Misdemeanor elements, and
- Violation continues for a period of more than 180 days, or
- Arrears total nine times the monthly obligation but less than
nine times the monthly support obligation

.
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PREREQUISITE TO CHARGING








Obtain or Attempt to Obtain a civil contempt under Chapter
518A.
The attempt is satisfied by showing that service of an Order to
Show Cause for Contempt (OTSC) was attempted.
Amendment to the Statute effective August 1, 2001, and
applies only to charges involving any time period after that.
Time frame in the complaint must match the time frame in the
civil contempt order, or time frame of period of non
non--payment
through last date attempted service was made on an OTSC. See
State of Minnesota v. Nelson,
Nelson, 671 N.W.2d 586 (Minn. App.
2003).

ARREARS ONLY
Carver County has successfully utilized the statute in arrears
only cases where there is a clear order establishing a payback.



STATUTE OF LIMITATIONS




Three years (Minn. Stat. §628.26). It has been interpreted that
it is three years from the last month stated in your civil
contempt order or from the last month the OTSC was
attempted.
p
Multiple Counts are encouraged.
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CRIMINAL COMPLAINT





Include the facts about your case that are necessary to meet the
elements. This will include the history of the case, from first
order through the civil contempt order. You may also include
information about compliance
p
with the civil contempt
p order
and total arrears owing.
See attached examples of criminal complaints.
Carver County also obtains certified copies of all the orders
from the beginning and attaches them to the complaint.

SUMMONS VS. WARRANT



Each County needs to adopt their own policy.
Carver and Swift County issue a Summons versus a warrant on
all cases unless the Defendant has a history of not appearing in
court has other warrants out for his/her arrest,
court,
arrest or is in locate
(no verified address). Some Counties also issue warrants if the
arrears are over a certain amount.

PROBABLE CAUSE


Probable Cause Challenge
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PRE--TRIAL MOTIONS
PRE


Motions in Limine:
- Use it to ask that the court rule on evidence (i.e., allow the certified
orders in).
- Prohibit evidence
- Prohibit the Defendant or counsel from using certain phrases or from
mentioning
i i things
hi
in
i court (i.e.,
(i parenting
i time,
i
biological
bi l i l father,
f h etc.).
)



Motion for specific jury Instructions
-

Define Lawful Excuse
Define Knowingly
Use specific instructions for this charge

TRIAL!!!!!!!!
What happens if this goes to trial? How do I
prove myy case?
p

JURY?????








The Defendant will have the option of choosing either a trial
by Jury or by Judge.
If the Defendant chooses a jury, voir dire will need to be done.
A Prosecutor will need to create jury voir dire questions.
questions
Voir dire questions should focus on not only the specific
elements in the crime but on gathering information from the
potential jury. This will give you an idea on who the potential
juror is. See example Voir Dire questions.
You will also need to prepare and review jury instructions. Go
to CrimJIG to obtain them.
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1.





The Defendant had a legal obligation to provide
care and support to a child or a spouse.

Identification of the Defendant
- Former Spouse or Partner testimony
- Child Support Officer
- Investigator
- Defendant’s Admission
Proving Defendant had an Obligation
- Enter a certified copy of the support orders. This can be done via the
Obligee or the Support Officer.
- Public Records or reports. Have the custodian of records certify they
are authentic.
- Defendant stipulates to Entry of Orders.

2.



The Defendant knew of the legal obligation to
provide care and support to a child or a spouse.

Proving Knowledge of the Defendant:
- Proof of Service of the Initial Order and Orders via the Custodian of
Records
- Child Support Officer
Officer, Investigator or Obligee can testify to actual
knowledge of the Defendant.
- Friends, Employers or Family Members can testify.
- Prior Statements of the Defendant (ie, admission in a civil contempt
proceeding which is in an order or a transcript).
**Defenses (You don’t want the Defendant to be able to show that he/she
was never served or that he/she thought the obligation ended).

3.
The Defendant omitted or failed to provide
court ordered child or spousal support for a period in
excess of ___________.


Proving Failure of the Defendant to Pay:
- Testimony of the Child Support Officer. Enter a detailed payment
record, PRISM history, etc, via the business records exception of the
evidence rules. However,, don’t have any
y document entered into
evidence that is too complicated for the Jury and the Judge to
understand. Have your support officer create a payment record
document that is easy to understand and read!
- Obligee to testify about lack of payment, which presents a more human
face to the case.
- Prior statements of the Defendant.
- Stipulation of the Defendant.
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3.
The Defendant omitted or failed to provide
court ordered child or spousal support for a period in
excess of ___________.
Defenses:
–
Lawful Excuse
- Allows for a defense to be put forward regarding the Defendant’s
inability to seek relief from the court process which grants legal
excuses for nonnon-payment of support. So a modification of support
under Minn. Stat. 518A.
- In a general intent crime, the State must only prove the Defendant
intended to do that which the law prohibited. The State does not need to
prove the Defendant intended the harm or result.
- The Defendant does not have a lawful excuse unless he/she sought
legitimate relief from the support obligation. The Child Support Officer
can testify to what relief was attempted by the Defendant.
- Ability to pay is not an element of the crime. “So I have never worked
or I cannot work is not a lawful excuse.”

3.
The Defendant omitted or failed to provide
court ordered child or spousal support for a period in
excess of ___________.


Defenses (cont’d):
-

However, if you are presented with evidence of a mental or physical
disability that prevented the Defendant from filing a motion or working
at all, you may want to reconsider proceeding and dismissing your case.

4. An act or acts occurred in ____ County or in
the County which the support obligor resides or
in the County in which the obligee or child
resides.


Jurisdiction and Venue
- Testimony from the Child Support Officer or the Obligee will establish
the element of where the crime occurred,
occurred or where the Defendant,
Defendant Obligee
or child resides.
- Venue was challenged in Clay County when the orders were in Clay
County but the Defendant, Obligee and Child no longer resided in Clay
County. The Court of Appeals in an unpublished case, held that when
reading both the venue portion of Minn. Stat. §609.375 and the general
venue statute Minn. Stat. §627.01, even if no one resides in the charging
County as long as the support order was located in that County, that County
had venue to charge. See State of Minnesota v. Stewart
Stewart,, 2004 WL 2988171
(Minn. App.)
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DISCHARGE OR DISMISSAL
MINN. STAT. §609.3751



Effective August 1, 2001.
Eligible when:
- No previous felony convictions.
- No previous nonnon-support convictions.
convictions
- No diversion program for nonnon-support.
- No previous probation for non
non--support.

PROCEDURE FOR DISCHARGE OR
DISMISSAL
MINN. STAT. §609.3751









After guilty verdict or plea of guilty
It defers entering judgment and further proceedings and places
Defendant on probation.
Defendant must provide child support office with affidavit
containing current information and agree to a payment
agreement approved by the court to pay the support and
arrears.
Court may dismiss the matter in it entirety if arrears are
brought current.
Upon violation of probation or payment agreement, a
judgment of guilt is entered by the Court.

SENTENCING




Criminal Felony Non
Non--Support is considered a felony level 1 on
the sentencing guidelines. For a Defendant with a criminal
history score of 00--2 (typical), the presumptive sentence is one
year and a day (366 days).
Remember that many counties now have a rule that if the
original sentence is over a year, if the sentence is executed
(even if the time left to serve is under a year), the Defendant
will serve that time in prison versus jail.
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PLEA BARGAINING













Consider reduce a felony charge to a gross or misdemeanor if
the Defendant agrees to make a large lump sum offer.
Consider having the initial jail sentence anywhere from 3030-60
days with work release.
Consider weekend jail time if the Defendant is working fullfulltime and it can be verified.
Sometimes PD’s will want EHM but do so only in very limited
circumstances.
Don’t use restitution as part of the agreement. Do any payment
plan with the agency.
Discuss any plea with the investigator, agency and the victim.
Allow the court to decide the payment of fines, PD payment,
etc.

PROBATION






You should meet with the probation office in your county to discuss this
type of case. As part of that discussion you will be educating them on
criminal non
non--support.
Decide with them the process of when a Defendant stops payment. In
Carver County,
County three months of nonnon-payment generates a email to the
assigned agent. The agent will then decide if lack of payment is enough to
warrant a violation (usually is).
Discuss ideas of recommendations they can make to Defendants. Part of
probation conditions are follow all recommendations of the probation
officer. So for example, if a Defendant is not paying and clams
unemployment, they can recommend that they search for jobs, keep logs,
and pay a minimal amount of support or use a local Workforce Center.

PROBATION CONDITIONS


If the original charge is a felony, probation cases will get referred to the
agency your county utilizes. In Carver County all felony level cases got to
the Department of Corrections. In Swift County, all of the felony probation
(with a few exceptions) goes through our community corrections agency
((includingg criminal non
non--support).
pp )
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PROBATION CONDITIONS
Conditions of Probation should generally be:
- Remain law abiding,
- Follow all rules and recommendations of the probation officer,
- Update address and employment information with the probation officer,
courts and
d support agency.
- Pay the full court ordered support obligation each month. (You must
specifically state this on the record, including any case specifics
otherwise the court clerk will often miss it and not get this in the order).
- Lump sum agreements.
- Any case specific agreements if necessary.



OTHER CONSIDERATIONS


Extradition
- You have to keep in mind that if a Defendant is out of State and you
have a nation
nation--wide warrant, you may need to make the call about whether
to extradite or not. This you will want to discuss with your criminal
division manager
g and/or county
y attorney.
y
- Strongly consider that if you have charged the case out and consider
it serious enough to do so, then you should extradite and attempt to gain the
fees back in your plea bargain. However, this may be different for all
counties and based upon their financial positions.
- Remember if you do an extradition, there is a special extradition
statute that applies to these types of cases and requires additional
information to be provided to the Attorney General’s office above and
beyond the normal requirements. See Minn. Stat. §518C.801 and 802.

QUESTIONS? IDEAS?
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CONTACT INFORMATION:
INFORMATION:




Robin Finke
Swift County Attorney
211 - 11th St. N.
Benson, MN 56215
Phone: (320) 843
843--2134 Fax: (320) 843843-2348
robin finke@co swift mn us
robin.finke@co.swift.mn.us
Jennifer Stanfield
Assistant Carver County Attorney
604 East Fourth Street
Chaska, Minnesota 55318
Phone: (952) 361
361--1401
jstanfield@co.carver.mn.us

THANK YOU!
THE END
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Complaint
Your complainant (CSO or INVESTIGATOR), is employed by Carver County as
(TITLE). In that capacity, your Complainant has had the opportunity to review the
investigative file of the Carver County Child Support Unit. From this report, your
complainant has learned the following facts to be true and correct to the best of her
knowledge and belief. In this capacity your Complainant believes the following to be
true and correct.
(DEFENDANT), hereinafter referred to as Defendant, was court ordered to pay support
in the amount of $481.00 per month, $100.00 in medical support, $300.00 in child care
and 20% of that total towards arrears owing, effective October 1, 2004 (See Exhibit A).
The support amount has been increased to $500.00 due to a Cost of Living Adjustment
that took place in 2006.
The Defendant failed to make his monthly support payments and was served personally
with an Order to Show Cause, Motion for Contempt. A hearing was held on June 29,
2006 and the court issued a contempt order for a period of three years with a stayed
sentence of 90 days (See Exhibit B). The Defendant did not abide by the contempt order
and the court held review hearings whereby the Defendant was ordered to abide by
additional stay conditions on November 28, 2006, January 25, 2007, and March 27, 2007
(See Exhibits C-E).
The Order dated March 27, 2007 ordered the Defendant to make his support obligations
in full for three months or serve up to 20 days in jail for each occurrence. The Defendant
failed to do so and failed to report to jail. He served a total of sixty of the ninety days
stayed under the contempt order.
The Defendant filed a motion to modify his obligation. The court issued an order on
October, 2007 which modified the Defendant’s child care cost only to $71.00 per month
effective September 1, 2007 (See Exhibit F). The court held two more additional
contempt review hearings and issued orders on October 31, 2007 and February 8, 2008
(See Exhibits G-H). Both orders requested that the Defendant make payments on his
obligation and/or find employment. The Defendant failed to do so and the court
scheduled an evidentiary hearing in which it would have been determined if the
Defendant would have served the remaining 30 days under the contempt order. The
Defendant failed to appear at the evidentiary hearing and a warrant was issued for his
arrest. There has been no payment made since June, 2007.
A Judgment and Decree was issued on May 1, 2008 which kept the court ordered support
the same as prior orders (See Exhibit I).
The Defendant’s arrearages/judgments due to his failure to pay and previous failures to
pay are $40169.78 through June, 2008 (See Exhibit J).

Carver County is the proper venue for this action because the support obligor or the
support obligee or the child either resides in Carver County or resided in Carver County
WHEREFORE YOUR COMPLAINANT COMPLAINS AS FOLLOWS:
Count:
Charge:
In Violation of:
Maximum Penalty:

1
Non-Support of Spouse/Child-9 times monthly obligation
609.375, subd. 2(a)(2)
2 years or $5,000, or both

That on or about October 1, 2004 through June 30, 2006 in the County of Carver and
State of Minnesota, the above named individual, was legally obligated to provide care
and support to a minor child and knowingly omitted and failed to do so amassing arrears
in court-ordered child support, in an amount equal to or greater than 9 times the person’s
totally monthly support.
Count:
Charge:
In Violation Of:
Maximum Penalty:

2
Non-Support of Spouse/Child-Over 180 Days
609.375, subd. 2(a)(1)
2 years or $5,000, or both

That on or between the dates of October 1, 2004 through June 30, 2006, the above-named
individual, within the County of Carver, was legally obligated to provide care and
support to his minor children, and knowingly omitted and failed to do so for a continuous
period in excess of 180 days

Count:
Charge:
In Violation of:
Maximum Penalty:

3
Misdemeanor Criminal Contempt of Court
588.20, subd. 2(4)
$700.00 fine or 90 days in jail or both

That on or between the dates of July 1, 2006 through June 30, 2008, the above named
individual, within the County of Carver, did engage in willful disobedience to the lawful
process or other mandate of a Court and willfully failed to pay court-ordered child
support when the obligor had the ability to pay, by violating previous court orders.

Count:
Charge:
In Violation of:
Maximum Penalty:

4
Misdemeanor Criminal Contempt of Court
588.20, subd. 2(8)
$700.00 fine or 90 days in jail or both

That on or between the dates of July 1, 2006 through June 30, 2008, the above named
individual, within the County of Carver, did engage in willful disobedience to the lawful

process or other mandate of a Court and willfully failed to pay court-ordered child
support when the obligor had the ability to pay, by violating previous court orders.

Complaint
Your complainant (NAME) is employed by Carver County as (TITLE). In that capacity,
your Complainant has had the opportunity to review the investigative file of the Carver
County Child Support Unit. From this report, your complainant has learned the following
facts to be true and correct to the best of her knowledge and belief. In this capacity your
Complainant believes the following to be true and correct.
(DEFENDANT), hereinafter referred to as Defendant, was court ordered to pay basic
support in the amount of $316.00 per month, medical support in the amount of $50.00 per
month and child care costs in the amount of $224.00 per month, effective July 1, 2002
(See Exhibit A). A Stipulation and Order was filed on March 21, 2003 whereby the child
care amount was decreased to $80.00 per month (See Exhibit B). Child Care was
administratively stopped on January, 2007.
The Defendant failed to pay his obligation. The Defendant was served with an Order to
Show Cause for failure to pay his child support and a hearing was held on March 11,
2003. At that hearing, the court issued a contempt order against the Defendant for a
period of one year with a stayed sentence of 30 days for so long as the Defendant pay is
court ordered obligations (See Exhibit C). The court issued another contempt order in
September, 2007 against the Defendant for failure to pay his support obligation for a
period of two years with a stayed sentence of sixty days. (See Exhibit D). The Defendant
was placed on a gradual payment plan with the ultimate goal of paying the full court
ordered amount. The court held a review hearing where the Defendant was already in
default of this contempt order and set the matter on for a revocation evidentiary hearing
(See Exhibit E). The Defendant failed to appear and a warrant was issued for his arrest.
He was subsequently picked up on the warrant and a hearing was held on March 12,
2008. An order issued from that hearing required that the Defendant find full time
employment and complete job search logs (See Exhibit F). The Defendant found
employment and was then ordered at a review hearing in April, 2008 to begin making his
full court ordered support obligations (See Exhibit G). The Defendant again failed to pay
his obligations and the court gave him one more opportunity to begin making his
payments. (See Exhibit H). The Defendant did not comply so the court ordered him to
file a motion to modify and appear at an evidentiary hearing (See Exhibit I). At the
evidentiary hearing, the Defendant was ordered to pay his support obligations for the
months of January and February, 2009 or he would report to serve up to 20 days in the
Carver County jail for lack of compliance (See Exhibit J) The Defendant did not pay and
therefore served some jail time. The court issued a final contempt order which required
the Defendant to make support payments for July and August, 2009 or serve the
remaining sentence (See Exhibit K). The Defendant failed to do so and a warrant was
issued for his arrest.
Since, 2002, he has knowingly and has willfully failed to pay his support even after being
given chance after chance to do so.

The Defendant’s arrearages/judgments due to his failure to pay and previous failures to
pay are $37,974.46 through November, 2009 (See Exhibit L).
Carver County is the proper venue for this action because the support obligor or the
support obligee or the child either resides in Carver County or resided in Carver County
WHEREFORE YOUR COMPLAINANT COMPLAINS AS FOLLOWS:
Count:
Charge:
In Violation of:
Maximum Penalty:

1
Non-Support of Spouse/Child-9 times monthly obligation
609.375, subd. 2(a)(2)
2 years or $5,000, or both

That on or about July, 2002 through July, 2007 in the County of Carver and State of
Minnesota, the above named individual, was legally obligated to provide care and support
to a minor child and knowingly admitted and failed to do so amassing arrears in courtordered child support, in an amount equal to or greater than 9 times the person’s totally
monthly support.
Count:
Charge:
In Violation Of:
Maximum Penalty:

2
Non-Support of Spouse/Child-Over 180 Days
609.375, subd. 2(a)(1)
2 years or $5,000, or both

That on or between the dates of July, 2002 through July, 2007, the above-named
individual, within the County of Carver, was legally obligated to provide care and
support to his minor children, and knowingly omitted and failed to do so for a continuous
period in excess of 180 days

Count:
Charge:
In Violation of:
Maximum Penalty:

3
Misdemeanor Criminal Contempt of Court
588.20, subd. 2(4)
$700.00 fine or 90 days in jail or both

That on or between the dates of August, 2007 through November, 2009 the above named
individual, within the County of Carver, did engage in willful disobedience to the lawful
process or other mandate of a Court and willfully failed to pay court-ordered child
support when the obligor had the ability to pay, by violating previous court orders.

Count:
Charge:
In Violation of:
Maximum Penalty:

4
Misdemeanor Criminal Contempt of Court
588.20, subd. 2(8)
$700.00 fine or 90 days in jail or both

That on or between the dates of August, 2007 through November, 2009, did engage in
willful disobedience to the lawful process or other mandate of a Court and willfully failed
to pay court-ordered child support when the obligor had the ability to pay, by violating
previous court orders.

STATE OF MINNESOTA
COUNTY OF CARVER

DISTRICT COURT
FIRST JUDICIAL DISTRICT
CRIMINAL DIVISION

_____________________________________
STATE OF MINNESOTA,
Plaintiff,

Court File No:

v.
,

NOTICE OF MOTION AND MOTION
IN LIMINE

Defendant.
____________________________________
YOU WILL PLEASE TAKE NOTICE that the undersigned brings the following motion in
limine for hearing before the above-named court on the 9th day of May, 2009, at the Justice Center,
Government Center, 604 East Fourth Street, Chaska, Minnesota 55318-2102:
Based upon all the files and the records in this case, and upon the points and authorities cited
herein, plaintiff the State of Minnesota hereby moves this Court:
1. For an order prohibiting defense counsel from referring to the Defendant’s parenting time
with the minor children and the victim’s role in the parenting time during the trial. This
motion is based upon Minnesota Rules of Evidence 401 and 402 which in part allows for
the preclusion of irrelevant evidence. The parenting time of the minor child is not relevant.
It does not make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence. In addition,
this motion is also based upon Minnesota Rules of Evidence 102. Allowing defense counsel
to refer to the Defendant’s parenting time with the minor children or lack thereof, is not an
element of the offense of the crime charged, or an affirmative defense. Mentioning the
parenting time only causes undue delay, unfairness to the victim, and prevents the court
from focusing on relevant issues to the case.
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2. For an order of the court allowing certified court orders issued under the family support file
FA-04-467 to be presented by the Plaintiff and utilized by the court as evidence during trial
as a public records exception under Minnesota Rules of Evidence 902 (4) and 1005. In
addition, for an order of the court determining the certified family court orders as relevant
evidence pursuant to Minnesota Rules of Evidence 401 and 402. The purpose of which is to
prove the Defendant’s knowledge of his support obligations and proof that a civil contempt
order was obtained against the Defendant. Both of which are elements of the felony nonsupport charges pursuant to Minnesota Statutes §609.375.

Dated this 18th day of May, 2009.

JAMES W. KEELER, JR.
CARVER COUNTY ATTORNEY

By:
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_______________________________
Jennifer L. Stanfield, Reg. No.: 313440
Assistant County Attorney
Government Center, Justice Center
604 East Fourth Street
Chaska, Minnesota 55318-2188
(952) 361-1400

STATE OF MINNESOTA
COUNTY OF CARVER

DISTRICT COURT
FIRST JUDICIAL DISTRICT
Case No.

State of Minnesota,
Plaintiff,
vs.
,

NOTICE OF MOTION AND
MOTION PURSUANT TO MINN. R.
CRIM. PRO. 9.02 TO COMPEL
DISCOVERY

Defendant.

To the above-named defendant and through his attorney, , Assistant First District Public
Defender, please take notice that on June 6, 2008, at 9:00 am or as soon as can be heard
thereafter, the undersigned is seeking to compel the disclosure of a witness list, exhibits
and the Defendant’s lawful excuse as a defense.
Based upon all the files and the records in this case, and upon the points and authorities
cited herein, plaintiff the State of Minnesota hereby moves this Court as follows:
1.

Compel Discover pursuant to Minnesota Rules of Criminal Procedure 9.02

Documents:
Pursuant to Minnesota Rules of Criminal Procedure 9.02, subd. 1, the Defendant without
court order shall provide the prosecuting attorney with the disclosure of any evidence the
Defendant intends to introduce at trial which includes documents and other tangible
objects. The Defendant has not provided the prosecuting attorney with any evidence that
the Defendant intends to introduce at trial.
Notice of Defense:
Pursuant to Minnesota Rules of Criminal Procedure 9.02, subd. 3, the Defendant shall
inform the prosecuting attorney in writing of any defense, other than that of not guilty, on
which the Defendant intends to rely on at trial. The Defendant notified the prosecuting
attorney that his defense was “inability to work.” However, pursuant to Minn. Stat.
§609.375, subd. 8, an affirmative defense to a charge under this statute is a lawful excuse.
Inability to work is not a lawful excuse. A lawful excuse would be any reason under
Minn. Stat. §518A.39, for why a court would modify the Defendant’s support obligation
to zero. Examples, would be incarceration, in-patient treatment, disabled, etc. As a result
the Defendant has not presented the State with a lawful excuse for non-payment of
support, hence his defense as required pursuant to the rule.

Notice of Defense Witnesses:
Pursuant to Minnesota Rules of Criminal Procedure 9.02, subd. 3, the Defendant shall
provide to the prosecuting attorney a list of any names and addresses of persons whom
the Defendant intends to call as witnesses at the trial, together with their record of
convictions. The Defendant has provided the State with no list of any witnesses he
intends on calling.
The fair and efficient administration of justice requires that both sides engage in free and
open discovery. Only with prompt disclosure can each side adequately prepare for the
technical aspects of this trial. Minnesota judicial traditions and rules do not allow trial
by ambush or surprise. All rules and procedures of the Minnesota criminal trial process
are to be “construed to secure simplicity in procedure, fairness in administration and the
elimination of unjustifiable expense or delay.” Minn. Rule Crim. Pro. 102. The
Defendant has not provided the State with the above items as required by Minn. Rule
Crim. Pro. 9.02. The State is respectfully asking that the Defendant provide the items
listed above in a timely matter prior to trial. The trial has been continued two times now
without the information provided.

DATED: _______________________

BY: _________________________
Jennifer L. Stanfield
Assistant County Attorney
MN Attorney Regis. No. 313440

STATE OF MINNESOTA
COUNTY OF CARVER

DISTRICT COURT
FIRST JUDICIAL DISTRICT
CRIMINAL DIVISION

STATE OF MINNESOTA,
Plaintiff,
-vs-

NOTICE OF MOTION
AND MOTION

,
Defendant.

District Court File No.

PLEASE TAKE NOTICE that the undersigned will bring the following motion on for hearing
before the above-named Court on the Tuesday, July 8, 2008 at 8:30 am or as soon thereafter as counsel
can be heard, at the Carver Court House at Courthouse, 604 East Fourth Street, Chaska MN 55318-2102,
as set forth below.
MOTION
Comes now the State of Minnesota, by and through Assistant County Attorney, Jennifer Stanfield,
to move this Court in limine for the following:

1.

For an order prohibiting the defense from inquiring about, offering evidence

upon, or commenting upon in the presence of potential jurors and the jury, the possible
punishment or other adverse effects which defendant may face if a conviction results.
Authority: Only relevant evidence is admissible at trial. Minn. R. Evid. 402. The
question of punishment is exclusively for the court. State v. Chambers, 589 N.W.2d 466, 474
(Minn. 1999); State v. Finley, 214 Minn. 228, 231-2, 8 N.W.2d 217, 218 (1943). Therefore, it is
not relevant to any of the issues which the jury must consider as the finder of fact. In Chambers,
the Supreme Court held the trial court properly refused to allow voir dire on the consequences of
a guilty verdict such as the sentence. Id. at 474. In Finley, the Supreme Court held:

The responsibility of imposing punishment upon a defendant in a criminal case
rests exclusively with the court. The jury goes outside their province as triers of
the facts if they include the matter of punishment in their deliberations.
Id. at 231-2, 8 N.W.2d at 218. (Emphasis added).
The possibility that a conviction in this case will result in probation, jail or imprisonment,
has nothing at all to do with the issue of whether defendant committed the crimes charged, which
is the sole issue for the jury to consider. Therefore, the defense should be precluded from
mentioning it to the jury or asking questions about the possible sentence in voir dire.
2.

For an order prohibiting defense counsel from telling the jury that the defendant

was instructed or advised not to testify by defense counsel.
Authority: State v. Harris, 333 N.W.2d 873, 876 (Minn. 1983).
3.

For an order prohibiting defense counsel from mentioning the word “willful non-

payment of support” in the presence of the jury.
Authority: Minn. Stat. §609.375. “Willful non payment of support by the Defendant is
not an element of the crime as charged and by allowing defense counsel to mention it in front of
the jury will only cause confusion with the jury and prejudice the State’s case. The general intent
of this crime is “knowingly omits” which means that the Defendant “knew” that he had an
obligation and “failed” to make the payments as ordered.
5. For an order adding the following language to the standard jury instruction regarding
Lawful Excuse:
“Lawful Excuse”, means that the Defendant must prove that he has obtained a court
ordered modification under Minn. Stat. 518A.39, that either modifies or suspends his
support obligation based upon the facts of the particular case.”

Authority:
The only lawful excuse for not paying one’s support is obtained through a court ordered
modification that either modifies or suspends one’s obligation based upon the facts of the case
under Minn. Stat. 518A.39. No other lawful excuse for paying one’s support exists in the State
of Minnesota. An individual who is seeking relief from the payment of his support is obligated to
come forward and make appropriate motions to the court to relieve him or her of their support
obligation. A Defendant who has failed to make such a motion cannot put forward any lawful
excuse for not making his support payments. The support obligation remains as ordered as the
law does not allow for any retroactive relief from a support obligation other than from the date of
the motion forward under Minn. Stat. §518A.39 as follows:
Therefore, if the Defendant failed to file a motion and obtain an order he is barred from
making any other lawful excuse for non-payment because the courts are not allowed to
retroactively amend the Defendant’s obligation under Minn. Stat. 518A.39. Therefore, the
obligation still remains.
6.

For an order of the court allowing a certified transcript issued under the family

support file F6-92-50529 from a hearing held on February 14, 2006 to be presented by the
Plaintiff and utilized by the court as evidence during trial as a public records exception under
Minnesota Rules of Evidence 1005.

Dated: June 12, 2008
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